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| tions happened on the 


M 


| Faſter Term | 
10 Geo. * B. R. *. 5 


" Meats that rig he 5 racuton 7 2 


R. Juſtice Cive 8 his judgeſhip of the comes 
mon pleas; and Mr. Juſtice Y aTEs took it. 


Mr. BLacksToNE, ſolicitor general to the Quzzn, Vine- 
rian profeſſor of law, and author of the Commentaries on the 
Laws of England, ſucceeded Mr.] uſtice Tarxs! in chis . | 


Mr. OO”, one of N. majeſty's counſel learned in the 
law, ſucceeded Sir WII LIAN BLACKSTONE, as ſolicitor ge- 


neral to the 3 | 


Mr. Husskr, having (towards the end of laſt term) re- 
ſigned his offices of attorney general to the Queen, counſel 


to the Admiralty, and auditor of Greenwich Hoſpital ; he was 
ſucceeded in the firſt by Jon MorTox EQ of the Inner- 


Temple, chief juſtice of Cheſter ; in the ſecond, by Francis 

vsT Esd; of the Middle-Temple, brother to the late Speaker 
of the Houſe of Commons; and in the third, by Erwarp 
TavuRLow, Eso; of the Inner-T, ="—_ one of his majeſty” 8 
counſel learned in the law. „ 


And RichARD ACKSON, Esq; of the Tnnen-T, emple, was 


appointed one of his eg. counſel learned in the law, 


and counſel to the board of trade, which had been vaeant 
from the death of Sir MATTHEW" Laus to this time. 


Mr. Tuvxlow was alſo bine his majeſty's ſolicitor - 


general, in the roomof Mr. DunniNG, who reſigned that office, 
n i B 1 


2586 | Eaſter Term 10 "Gon, 3 B. R. 


I 770. Mr. . late ſolicitor general, 3 on the 
outſide of the bar, in the common Pry . 


. Wedneſday, Lord Maxs#1zLD, after Mr. Dunning had ads his firſt 
: 9 motion, addreſſed himſelf to him, and declared, that ju n- 
bf this term.) ſideration of the office he had holden, and his high 
I; buſineſs, he intended for the future, -(and thought he . 
thereby injure no gentleman at the bar,) to call to him next 
after the king's — and . and the recorder of 
SN . | | , 
Mr. CaLptcorT and Mr C; the two ſenior utter- 
barriſters preſent, very readily aſſented to it; and ſaid they 
had thought of propoſing the ſame can themſelves. 
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(s Dick 2 miar Aſſignee 5 the Sheriff of all ks 
£2 2 Weiden, Eſq; Idem verſus Hingeſton. 


Monday, 7th T HIS was an action of debt upon a bail-bond, brought 
8 by the plaintiff as aſſignee of the ſheriff of Cornwall. 
SE The plaintiff declared that after the firſt day of Trinity term 
| term, void. 1706, vis, on the 23d day of February 1769, the plaintiff | 
; proſecuted out of the court of our lord the king before the 
king himſelf a: Weſtminſter, a writ of latitat directed to the 
ſheriff of Grnwall ; and ſo proceeded, and ſet out the writ, 
the delivery of it to the ſheriff, the warrant, the arreſt, ka 
giving the bail-bond by the defendants, and the aſſignm 
of it to the plaintiff. The defendant pleaded ** Nil deb Aber 


ä 1 plaintiff demurred to his plea. 


Mr. MaxsriLD, on behalf of the W objected 
to this writ, it being ſtated by the declaration to havè been 
ſued out of this court, then fitting, on the 23d of February; 
which is impoſſible : for, the court could not fit aut of 


term. 


| : He cited the cafe of Eftwick, e of the ſheriff of 

1 Middleſex, v. Cooke, in 2 Ld. Ray. 17575 and Fitz. Gib. 

; 66. S. C. which he ſaid was preciſely in point. That was 

1 | (as this is,) an action of debt upon a bail-bond ; the plaintiff 

| declared with a videlicet “ on the 18th of PFuly,” which was 
ofter Trinity term: and it was agreed to be bad. 
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Eaſter Term 10 Geo. » BR 27 
"Mr: ASHHURST, on behalf of the plaintiff, ſaid, this 8 4 770. 


| jection being matter of form, it can not be taken Advantage . 


of upon a general demurrer: it ought to bave been Med af Haar, Age 
cauſe, upon a ny demurrer. 1 e a 


Same v. Hine 


les, it is only an meu. it niche have been ens ron. 
waved by an appearance. | 


A 
By the prafiice of the court, a writ may be ſued out in vas 


cad though it muſt bear teſte within the term. 


In the caſe of * Johnſon and Another, aſſignees v. Smith, „V. ante, 
widow, a latitat iſſued in vacation: and it was holden « That vol. 2. pa. 9505 
& the tefle of a latitat is not concluſive as to the time of ſuing 
cc jt out: and here it is alledged as a jar, « That the writ 
&« did ifſue in the vacation.“ | 


He diſputed the caſe in 2 Ld. Raym. and Fitz. Gibbon, and 
obſerved that the time of ſuing 3 it out e only under a 
videlicet. 


Mr. 3 alledged . caſe to be diredtly in point, 
This writ iſſuing in vacation, and deſcribed and ſet forth 


as teſted in vacation, is void; and conſequently, all that fol- 
lowed upon it. It mult be taken to; i ue, when it was teſted ; 


unleſs ſomething i in particular is introduced into the, record. 


Lord MansritLD—We'll look into the caſe in Lon 
RayMonD. It was 7hen the prevailing opinion, © That it 
ce could not be averred that the writ iſſued on a day different 
66 from the teſte of i it,” | 


Cus, Apvis'. 


His Loxpsniy now dechirell the opinion of the 
court; having firſt ſtated the pleadings and the caſe of Ei- 
wick v. Cooke, cited by Mr. MANSFIELD. He then ra 


E follows— 


We were inclined to o wereule that caſe, if the proſe caſe 
had been more like it, than it is. 


But the preſent caſe does not ſay when the x writ it bears date : 


It rad not mention the gte of it at all. 


B 3 2 


2558 Eaſter Term 10 Geo. 3. B. R. 


1770 The caſe cited had theſe further words Eddem curia 
— « apud Weftmonafterium” adtunc tentd exifiente.” The defen- 
Han r, Aſſig- dant demurred to the declaration; and it was held ill; be- 
nee, Cauſe it was not according to the truth of the fact: for, it 


. could not, on the 18th of July, be ſued out of the court of 
01 od 


ron. King's Bench then ſitting at Weftmin were | This i is the grou 
| of the opinion of the court. 08 


5 Mr. Reeve, who was countel for the phaintif in 5 caſe, 
* Walburgh v. cited a ſtrong caſe * to prove c That a writ may be ſued out 
n « in vacation- time.“ But the court took it up, and ſaid 
if Fever 362. That the writ could not be ſued out of the court of King's 
ante, vol. 2» «© Bench then fitting at We eftminſter, when the court ney not, 


Oo 90> „ nor could ſit out of term.” 


The preſent caſe does not ſay a word about hs te of it 
only alledges “ That the plaintiff proſecuted the writ on the 
= | &« 23d of February.” And the truth of the fact is admitted by 
; [= the demurrer. Therefore as this is an odious catching objec- 
| tion, and not to be by any means favoured ; nothing hinders 

| us from taking it to be true, That this was in af ſued out 
5 « upon the day on which the e has alledged it to have 


* been 8 


j = +7.ont, It would be void, + T4 it bore tefle upon a 1 out of . . 
| . but it does not here appear, upon what day it bore ?e/e. 


The juſtice of the caſe is ebene plain: will oh objec- 
tion that tends manifeſtly to obſtruct that Juice, is intitled 


to no favour. 


| Mr. Mansrit.p—The words of the FOUR! Ih are 
c Out of the court of the ſaid lord the 8 before the king 


c himſelf at Veſtminſter. : 


Cu. — That is only the form of the writ + it is the ſtile of 
the court. It does not import . we court was actually mw 


fi itting at Weſtminſter. 


Mr. Juſtice WiLLts obſerved that this comes on now upon 
a ſham dilatory plea, whereas the cafe cited was upon a * 8 


murrer to the declaration. | ; 


Lord Maxsrrrlp-It is making the practice of the court 
chicane, and an eluſion of juſtice, inſtead of being a _ 
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of coming at right. I wiſh gentlemen would tell t 770. 
ents, Rat objections of this ſort ought not and can not pre- Pine 4 
— aff. #4 : had | 725 0 : 5 : ; ; * | | ART, P 
ae JUDGMENT for the PLAINTIFF, | yen. 


Same v. Hin- 
GESTON. 


Nightingal et al., Aſſignees of Mettivier, a (: Black. Rep, 
gh Bankrup t, verſus Deviſme. | Tueſday, sch 


May 1770. 


1 I'S was an action of aſſumpfit, brought 1 plain- Anion for 
4 tiffs as aſſignees of the effects of Paul Mettivier, a money kad and 
bankrupt, againſt the defendant, oo „ 
| | | does not lie for 
The declaration contained three counts, —1ſt. An indebi- gan India 
tzatus aſſumpſit, for 2000 J. for money lent and advanced by 
the plaintiffs, as aſſignees, to the defendant, at his requeſt 3 
2d. Indebitatur afſumpfit, for 2000 J. for money had and re- 2 
ceived by the defendant, to the uſe of the plaintiff, as aſſig- | \ 
nees; 3d. Indebitatus aſſiumpſit, for 20001, for money paid | 
laid out and expended by the plaintiffs, as aſſignees, ſor the 
defendant, at his requeſt : to the plaintiff's damage, of 2000/. 


To which declaration, the defendant pleaded Nen 4 — 
cc ſumpſit : and thereupon iſſue was joined. 


The cauſe was tried at Guildhall, after Michaelmas term 
laſt, before Ld. Mansfield : when a verdict was given for 
the plaintiffs, with 1170/, damages, and 40 6. coſts ; ſubject 
to the opinion of this court on the following caſe, 


Cask. The bankrupt Mettivier, being a trader, com- 
mitted an act of bankruptcy upon the 12th of April 1769: 
and a commiſſion of bankruptcy iſſued againſt him, at the pe- 
tition of a creditor for 100 J. and upwards and his effects 
were duly aſligned to the plaintiffs, e 


On the 17th of April, Mettivier transferred to the defen- 
dant Devi/me 5 00 J. Eaſt India ſtock; which 500 J. Eaft In- 
dio ſtock had been transferred from the defendant Deviſine to 
the ſaid bankrupt Mettivier upon the 5th of Ocraber preceding, 
| and for which the ſaid bankrupt Mettivier had given the de- 
fendant a note for 1370/: which tranſaction was, in the 
manner ſtated in the defendant's depoſition herein after ſet 
forth, taken under the ſaid commiſſion. © William Deviſine, 
of Lothbury London merchant, being ſworn and examined 
on the day and year and at the place firſt above written, 
B 3 « upon 


2590 
1779, 


| 8 


etal, LAI 


Davina. 
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te. upon his oath ſaith, that in the month (or latter end) of 
« September laſt, deyonent applied to Pau! Mettivier, the per- 


« ſon againſt whom this preſent commiſſion, of bankruptcy 
« ig awarded and iſſued; and defired he would become a 
« proprietor of India ſtock 3 (and the reaſon why this exa- 
cc minant aſked him ſuch queſtion, was becauſe he thought 
cc he could depend on his the faid Paul; Mettivier's voting for 


te directors at the enſuing election in April then next and 


« now laſt paſt :) which the ſaid. Paul Mettivier agreed to. 


„ And this deponent faith, that accordingly the ſum of five 
c hundred pounds Eft Indi ſtock was, on the 4th or 5th 


« of October then following, transferred by William Fiſher, 


cc this deponent's broker, to the ſaid Paul Mettivier ; and 
0 for which, the ſaid Paul Mettivier, on the 7th day of ſaid 


d deponent faith, that a week or thereabouts before that 


«© October laſt, gave this deponent his promiſſory note of 
% hand for 1370 J. or thereabouts, papable to this deponent 
c gr order fix months after date, for value received; and 
« which note this deponent kept in his cuſtody. , And this 
c deponent faith, that he did not, nor did any other perſon 


ec by his direction or knowledge, make any application to the 


cc ſaid Paul Mettivier to re- transfer or transfer back the ſaid 
« ſtock, until the day the ſame was transferred to this depo- 
& nent; which was on the 17th day of April laſt. And this 


« 17th day of April, this deponent had heard fome talk of 
the ſaid Paul Mettivier's being in difficulties, and bad in 
cc his affairs: and faith, that after the ſaid Paul Mettivier 


cc had transferred the ſaid ſtock to this pas wmnys + this depo- 
cc nent told the ſaid Adettivier, the note which the ſaid Paul 


. EE Aettivier had given this deponent 1 in the month of Septem- 


& ber (as before mentioned) for the conſideration or purchaſe 
cc of the ſaid ſtock, was at this deponent's houſe, and that 


« he might call for it when it ſuited him; but that the ſaid 


& Paul Mettivier did not call for the ſame. And this depo- 
6 nent faith, that there was not any particular diſcourſe be- 


| 6 tween this deponent and the ſaid Paul Mettivier on the 


ce day the ſaid Paul Mettivier transferred the ſaid ſtock, re- 


cc lative to the ſaid Paul Mettivier's affairs; fave chat the 


cc ſaid Paul Mettivier, ſome ſhort time after the ſaid ſtock 


„ was transferred, and before deponent left him that day, 


« told this deponent he ſhould call his creditors "ye 


William Deviſme., * 


The ſaid note was not . to the ſaid . Mets 
tivier upon the ſaid 17th of April; but now remains in the 
* of the ſaid defendant. | 


. 
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kme defendant paid 10 confideration for the transfer of ' the 1770. 
ſaid five hundred pounds, Euſt India ſtock, on the ſaid 17th _ 
of April. | | NPN N1GuTINGAT 
RS TOA To Wo OT et al. Affignees, 
| | . es Es See abit. i "= W 

Tu Quesrion is—Whether the plaintiffs are intit- Drviint | 
led to recover in this action. And in caſe the plaintiffs 
are not intitled to recover, then a nonſuit to be entered. 


Thomas WALKER, for plaintiffs: 
JAMES WALLACE, for defendant. f 


This cafe was argued on Tuglay 6th February 1770, by 
Serjeant Walker for the plaintiffs, and Mr, Wallace for the 


h he ſerjeant argued that an action for Mor had and re- 
ceived by the defendant to the uſe of the plaintiffs, was main- 


tainable in the preſent eaſe} ft” 


This ſtock had been transferred to the bankrupt for a va- 
luable conſideration, a promiſſory note for 1370/; and was 
the property of the bankrupt from the 5th of October preced- 
ing his bankruptcy. ArTER his bankruptcy, he had no 
power over it: and at the time when he retransferred it to 
the defendant; the property was veſted in his aſſignees ; and 
they had a right to follow it in the defendant's hands. And 
this 18 a proper SPECIES of action, for the plaintiffs to recover | | 
in. They could not bring trover nor detinue. It is no ſpecific 
Property. This ſtock muſt be conſidered as Money ; like 
bank-bills, or other things which are current as money. It 
is, in all reſpects, the ſame as money. The mode of trans- 
ferring it, is only by delivery. The transfer is not a truſt; 
but an abſolute ſale. This action is an equitable action: 
and this court is poſſeſſed of every circumſtance; and can 
give the ſame remedy as the court of chancery could. The 
aſſignees are clearly intitled to the money. No action but 
this can be maintained by them for it. And the caſe of 
Miſes v. Magferlan (v. ante, vol. 2. pa. 1005.) is an autho- 
rity in point, * That this action may be maintained for it.” 
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Mr: Wallace, contra, for the defendant, argued, that this 
is a truſt; and therefore the remedy is in equity, and in 
equity only, This action is for money lent 3 and for money had 
and received to the uſe of the plaintiffs. But this fock is not 
money; though it may be convertible into mouey: and ſo may 
Þ 4 B 4 goods 


«> 


CP 
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1770. gaudi be. But it does not follow, from its being convertible 
— inte m * That an action will lie for it as money.” 125 


NiauTIN GAL | 
ct al. n The caſe of Pickering v. Appleby in C. B. Afich, * 7G. 1. 
134 reported in Comyns 354. was cited by Mr. Wallace; where 
it was debated . Whether a contract for ten ſhares of ſtock 
«© of the governor and com pany of 1 mines was within 
cc the ſtatute of 29 C. 2.” [But N. B. the whole that the 
reporter mentions concerning the determination of that caſe, 
is, © That the judges being divided in 1 avs it was ad- 
of « journed,”] j 


= 2 | © This action ©. for money had and . a the plain- 
_ i « tiff's uſe” will only lie for the money itſelf. And in the 
= . ante, pa. caſe of Moſes v. Macferlan, the court ſay, in ſpeaking of 


ks P 2 9 opt . LE On e 
Z Ie oe Sen ES oe Cs 


| + Ante, 1016, the caſe of Dutch v. Warren, + there cited, © That if the 
= or, ( five ſhares in the Welch copper mines had been af much 


4 1 e more value, yet the plainaff could me wy. FOR 7 
| . the 260 J. 105. * this form en. T es os 5 


13 . A deviſe of money will not carry ſtock. Stock 3 is a mere 
4 | choſe in aftion. Stock in the name of the IO and wife 
| 7 | would ſurvive to the wife. 


His, the legal eftate is veſted in Devifme. This court | 


! 


can't decree a transfer ; that ok be done * a N 
equity. 5 5 


| Such an extention of this ſpecies of 4 as is now con- 
tended. for, would deſtroy ky diſtinction of actions. An 
action for money had and received to the plaintiff's. uſe 
might be as well brought for a Borſe, as for ſtock. To ſup- 
ort this ſpecies of action, money muſt have come into the 
E of the defendant or his agent. Here, none has. | 


It ſtood over, for further argument. 


But Mr. Dunning, who was for the 3 did not at- 
tempt to argue it. | 


Whereupon Loxp e ſaid—This is 2 new 
ſpecies of property, ariſen within the compaſs of a few years. 
It is not money, We do not ſay that an action can not be 
framed, ſo as to come at juſtice in this caſe : but we are all 
of opinion that this action for MONEY had and received to 
be the uſe of the plaintiffs” will not lie in the Mx caſe, 
where no money was received. 

N „ B. 
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: N. B. As, the ſtock was legally transferred by 1770. , 
the bankrupt to the defendant, might not a decla= = 
ration be formed upon the following plan, or ſome- NMienriveat 

thing near to it: 4 al. Aſſignees, 


| Rags v. ; 
a | | 3 8 1 Davis. 
. . That whereas the ſaid Paul Mettivier, before and 
at the time of his bankruptcy, to wit on the 
day of &c, was poſſeſſed of 500 l. Eat 
India ſtock, (giving the ſtock its proper deſcription) 2 
as of his own proper ſtock; and being fo poſ- 
 ſefſed thereof, he the ſaid Paul Metti vier on the 
ſaid day of became and was a bank- 
rupt. Then to ſtate the iſſuing of the commiſſion, 
and the aſſignment of his effects to the plaintiffs: 
of all which premiſſes the defendant afterwards, 
to wit Cc, had notice. That afterwards to wit on 
the . day of , the ſaid Paul Mettivier, 
being then a bankrupt as aforeſaid, without the 
licence or privity of the plaintiffs, and without 
any juſt or lawful cauſe or conſideration, took 
upon himſelf to transfer, and did in fa& transfer 
- to the defendant the aforeſaid ſtock, which then 
of right belonged to the plaintiffs, as aſſignees as 
aforeſaid ; and the defendant then and there ac- 
cepted thereof : whereby the defendant became poſ- 
ſeſſed of the ſame ſtock ; and, by reaſon of the 
premiſſes, the defendant then and there became 
liable to accounT to the plaintiffs, as aſſignees as 
aforeſaid, for the value of the ſaid ſtock. And 
being ſo liable, he the ſaid defendant afterwards, 
to wit on the day and year laſt mentioned, at— 
undertook and promiſed the plaintiffs, as aſſignees 
as aforeſaid, 10 account to them for the value theregf, 
whenever he ſhould be thereunto afterwards re- 
queſted : and the plaintiffs aver that the ſaid ſtock 
was then and there of the value of- pounds. 
But though the defendant afterwards, that is to 
ſay, on the ſame day and year laſt mentioned, at 
nn—aforeſaid, was requeſted by the plaintiffs, 
ſo being aſſignees as aforeſaid, to account to them 
for the value of the ſaid ſtock, yet the defendant, 
not regarding his promiſe, &c, G . 5 
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| | E 
2d, Count, (with the like introduction as the 
former, ) and that by reaſon of the premiſſes, the 
defendant became /iable to RETRANSFER the ſaid 
ſtock to the plaintiffs, ſo being aſſignees as afore- 
5 | EE. ſaid ; 
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1770. uad: and being ſo liable, he the ſaid defendant 


Lyn © © - afterwards, to wit &c, undertook and promiſed 
Na,, e |. - the plaintiffs, as aſſignees as aforeſaid, t retransfer 
un. | 0 _ the laſt mentioned ſtock, when he ſhould 

| . Nee? ereunto requeſted. ' Then aver the value as 

| COR before: and aſſign the breach, that though the 
0 ; daefendant afterwards, to wit Cc, was requeſted 

Eg by the plaintiffs 2 retransfer to them the laſt men- 
+ won ſtock, yet the defendant, not regarding &c, 


1 


A ſecond action was afterwards brought, for fraudulently 
procuring Mettivier the bankrupt, to transfer the ſtock, after 
his bankruptcy, to the defendant: by which means the plain- 
tiffs, the aſſignees, were deprived of it. But on the trial of 
this ſecond action, the plaintiffs were nonſuited, without 

| going into the merits of the caſe; for want of producing a 
; | bill in chancery which was neceſſary to intitle them to read 
ſome depoſitions in the cauſe in chancery, and without which 

the plaintiffs were not able to prove any caſe at all. ; 


Rex verſus the Inhabitants of the V. 70 Riding 

e R | 

Wedneſday gth 1 
May 1770. 8 | 


IF bridge built TE IS was an inditment for not repairing A public bridge, 


e 8 aq * called Gluſburne-Bridge, fituate upon and over a certain 
county to repair; Tivulet called G!u/burne-Beck, in the townſhip of Glu/burne 
but if built by in the ſaid }e/-Riding, in the high way leading from Oc ley to 
eng he perſon, Colne in the county palatine of Lancgſter; charging that it 
benefit of it, he Was very ruinous and in great decay, for want of repairs, ſq 
to repaire that the liege ſubjects to the king could not go travel or paſs, 
g either on foot or horſeback, or with their coaches or carriages : 
to the common nuſance &c, and againſt the form of the ſta- 
tute, and againſt the peace, &c; and charging that the in- 
habitants of the ſaid gf. Riding ought to repair the ſame. 
To which indictment the “ ſaid inhabitants pleaded a plea 
„ of non debent reparare;” becauſe, they ſay, that a certain 
public foot-bridge, from time beyond memory till the takin 
down the ſame as afrermentioned, was erected made = 
ſtanding upon and over the ſaid rivulet in the king's highway, 
for all the ſubjects in this realm to go paſs and repaſs over 
on foot, at all times, at their will and pleaſure ; and that the 
inhabitants of the ſaid townſhip of Glu/burne, before the 
time mentioned in the ſame indictment, to wit the firſt day 
of December 1744, fool down the ſaid foot- bridge, and fa 


7 
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en and ſtead thereof, and in the place where the ſaid foot-bridge 1770: | 
— uw 3 ſtood, did erect and ſet up the faid yoa.y 
bridge in the ſaid indiFment ſpecified ; and that the inhabi- Rz . 
tants of the townſhip of Gligſburne aforeſaid, for time imme- Wrer R i 
morial till the time of taking down the ſaid foot-bridge, had Penaans, 
repaired the ſame; and from the time of erecting the faid 7 
bridge, had repaired and ſtill ought to repair the ſaid brid 
in the ſaid indictment ſpecified: and they traverſe the right 
(the obligation) of the inhabitants of the Ve Riding © To 
« repair the ſaid" bridge.“ And upon that 'traverſe iſſue 3s 


wy Joined,” 


Tuts CAUSE came on to be tried at the laſt affizes holden 
for the county of York, before Mr. Juſtice GouLD ; when 
it appeared in evidence, as follows; viz. 


There was an ancient FooT-bridge' over Gluſburne-Beck in 
the indictment mentioned; and a ford for horſes ; and another 
for carriages; being in the king's common highway, leading” 
from O?ley to Colne aforeſaid... | | 


The inhabitants of Gluſburne had alavays repaired the ſaid 
foot-bridge. | | 2 


In the year 1743, the inhabitants of Gl/y/burne, being de- 
ſirous of having a bridge for caRrs and CARRIAGES over the 
ſaid ſtream, did apply for aſſiſtance, to the general quarter- 
ſeſſions of the peace holden in and for the ſaid Weft-Riding : 
and thereupon, on the 11th of January 1743, it was by that 
court ordered“ That the treafurer of the faid riding ſhould 
& pay or cauſe to be paid to Haworth Currer eſq; or as he 
« ſhould direct, the ſum of 10./, for the uſe: and benefit of 
« the inhabitants of Gligſburne in the faid riding, and as 4 
 GRATUITY out of the ſaid riding's ſtock, to enable the ſaid 
& inhabitants to build a bridge over a ford called Gluſburne- 


% 


&« Ford, acrofs a water called Gluſburne-Beck.”  ' 


By a ſabſequent order of ſeſſions, dated 18th Fuly 1744, 
reciting * That the execution of the abovementioned” order 
« had been ſtayed and ſuſpended by order of feſſions,“ it 
was then ordered, that the treaſurer ſhould pay into the hands 
of ' Mr. 1 10. by him to he laid out in and towards 
building the ſaid intended bridge: yRovIDED that nothing therein 
or in the ſaid former orders or any of them contained ſhould 
extend or be conffrued to extend to charge the inhabitants of 
the faid riding, in time to come, with the REPARATION of tlie 
faid intended bridge or any part thereof. 


In 


bo 
+. 
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1770; In purſuance of the ſaid order, the ſum of ten pounds 


s q £ 
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7 53 V 5 
bsbtent ef. . The inhabitants of Glaſturne did build a bridge for carti, 


.. . and foot p e 4 and e the 
ancient faut bridge, and ſold the materials thereof, and received 
the money for the ſame: which bridge ſo built was of publie 
utility, and uſed conflantly afterwards by all penſims paſſing 
that road, till the year 1767, when the ſame was talen away 


The ancient bridge ſtood about ſixty yard: below the ſaid 
new bridge, in the fame highway, — 


vs *© 


- 'The ſaid road was made a furnpite road, by virtue of an 
act of parliament in the year 1755; and about four years 
ago, the ſum of ſix ſhillings was paid, for a repair done to 
the new bridge, out of the tolls ariſing from the ſaid roads: 
which is all the repairs which have been done at the bridge, 
ine . | NE ns 


- WarrEveoN the defendants were found curLTY ; | 
ſubject to the opinion of this court on the following 
queſtion— 1 i 


4 8 
39. 


„ Whether the inhabitants of the Wefl-Riding 
« are obliged to rebuild the ſaid new bridge.” 


Nr. Wainman argued, that they were « Mr. John Lee, 
; that they were not. | TOY Beg 


See 1 Ro. Abr. 368. Title © Bridges.” pl. 1. 2. 2 Inf, 
701. (on the ſtatute of 22 HF. 8. c. 5. concerning the re- 
pairing of decayed bridges in highways, and by whom.) 
Magna Charta. c. 15. Cro. Car. 365, 366. the cafe of 
Langferth bridge. 13 Co. 33. 1 Salk. 359. | Regina v. In- 
habitan' com. Wilts : (where it is ſaid that Northey attorney 
general cited a caſe wherein it was adjudged, ** That if a 
« private perſon build a bridge which afterwards becomes a 
tc public convenience, the county is bound to repair it.“) 
9 G. 2. c. 29. for building Weftminſfter-Bridge : by the an- 
tepenult clauſe whereof, it is expreſsly provided © That the 
© counties of Surry and Middleſex ſhall not be ſubje& to 
« the repairing * of it.” 6 Mod. 307. 


Tar 


Faſter Term 10 Geo. 3. B. x. 2570 
Tum Count were all clear, chat the RIDIwe was 17%. 


_ ebliged to repair the new bridge. | | 
55 8 Ls RA 4 | > Id : Rax . 7 | 
Mr. Juſtice As rox obſerved, that this new bridge "= ark wr 1 | 


was not built in the ſame place where the foot-bridge ſtood 3 y,, mus, 
but at the diſtance of more than ſixty yards above it. 


The inhabitants of the county are of common right bound 
to repair all public bridges ; becauſe they are, for the benefit 
of the county. | wy 5 ö | 1 ; 


By Magna Charta,“ no town or freeman ſhall be diſtrained . v. e. 1f. 

to make bridges c, except thoſe who were anciently and 

of right uſed to make them in the time of King Henry the | 5 

ſecond et The inhabitants of Gliaſburne were not bound to t V. 2 Inf. 29. 
Luild this new bridge for carts and carriages; nor are they . 

obliged to repair more than they were before bound to re- 

pair : and they never were bound to repair a bridge for carts 

carriages and horſes, What they were bound by preſcription 

to repair, was only a foot-bridge. They have built a quite 

different bridge, in a different place, This new bridge is 

for the common benefit and utility of the county : and the 
ſeſſions approved of it, and contributed towards it. 


The caſe in 1 Ro. Ar. 368. Title © Bridges,” pl. 2. 
about a mill erected for a perſon's own benefit, is a different 
caſe. That caſe is, that © If a man erects a mill for his 
« own profit, and makes a new cut for the water to come to 
« it, and makes a new bridge over it, and the ſubjects uſed . 

| & to go over this as over a common bridge; this bridge 

e ought to be repaired by him who has the mill, and not by 
« the county; becauſe he ereCted it for his own benefit.” 
There, the private emolument continued to the perſon who 

- erected it: and it was not reaſonable for him to make the 
county contribute to it, whilſt the private benefit continued 
to himſelf, But this bridge for horſes' carts and carriages 
was for the common benefit uſe and utility of the county in 
general; and therefore is within the rule, That if a man 

„ builds a bridge, and it becomes ful to the county in ge- 
« neral, the county ſball repair it.” The common law there- 
fore attached upon this bridge ; and the county ought to 
repair it, It appears, that the quarter-ſeſſions approved of 
it, and even contributed to it. 4-1 « 
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Mr. Juſtice WII LES concurred in opinion with Mr. 
Juſtice Agron. It ſeems to have been originally intended 
as a bridge for the common publ. utitility of the county; 

| and 
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| 1770. and to have been ſo confidered by the quiriet-Gifdng 4 and 
has ever ſince been uſed as ſuch. The county have had the 


Rexs advantage of it above twenty years : and i990 8 to re- 
Wer Riving it 
Inhabitznts of eu . 
Yours. 


' F: 


Mr. Juſtice E BLACKSTONE alſo aw in the . 
opinion. He made the ſame obſervation as Mr. Juſtice 
As rod had done, That this new bridge is fixty yams diſ- 
co tant from the place where the old one Rood.” And he 
likewiſe took notice, that Magna Charta, c. 1 5. does not ap- 
ply to this caſe. The words are Nulla villa nec liber home 
| « diftringatur facere pontes, c:“ it ſays nothing about repair- 
* 1 Ro. Abr. ing them. In the caſe cited from Na Abridgment, “ the 
368, fl. 2. perſon who erected the mill and made the bridge, continued 
co receive his original private benefit, Here, t e benefit and 
utility were to the public: it was conſtantly uſed * every 
one who-went that road, 


Lord Mansr1er.D (who came into court turing the 
diſcuſſion of this caſe,) declared himſelf likewiſe to be 
clearly of the ſame wa ee The riding ought to r it, 
undoubtedly. 


Tun Cooker thereupon directed, unanimouſly, that 


| TL be entered for the K1XG. 8 


* 


0 

fk 13 Rex verſus Grimes, car Brings of Yar ar- 
we 8 mouth in the Iſle of . 5 
1 hw charter 1 "HIS cafe came before the court upon a very ; BY - 
mos irects election | 

it . verdict upon an information. | 

wa of the whole A 
mw number of ſubs It was an formation in nature of a quo 6 againſt 
16 n Thomas Grimes, to ſhew by what authority he claime 


minor part 4 one of the chief burgeſſes of the ne of Yarmouth in 
them, void. the Ifle of Wight. | 


Several iſſues were joined : and the cauſe went down ta 
trial, and was tried at Wincheſter before Mr. Juſtice Gould; 
: ____ and an extremely long and unneceſſary ſpecial verdict was 

ff i found, which now came on to be argued : but the points de- 
| 5 bated in court were contracted into a much narrower com- 
paſs ; and the argument in this court turned upon theſe two 
iſſues, viz. firſt, «© Whether the defendant was duly elected; 
and ſecondly, © Whether John Leigh was mayor, at the 
« time when the defendant Was elected. The 
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The clauſe in the charter which directs the mode of 177. 
electing a mayor is expreſſed in the following words— „T 
40 yet major et undecim capitalium burgenfium burgi præ- Rz v. 
„ qdicti pro tempore exiſten* vel major pars EORUM (quorum | Gens. 
* majorem burgi prædicti pro tempore exiſtenꝰ unum eſſe 

« yolumus) de tempore in tempus perpetuis futuris tempo- 

« ribus imperpetuum, poteſtatem et auctoritatem habeant 

« et habebunt, annuatim et quolibet anno, in ſeſto Sancti 

« Mathzi Apoſtoli, in le Guildhall burgi priedi&ti /e/e aſ- 

« ſemblandi et congregandi et ibidem continuandi quouſque ipſi 

« vel EORUM major pars IBIDEM ADTUNC afſemblat' eligerent, 

* & nominaverint unum majorem, de ſemetigſis, pro anno 

ec ſequen'; et quod eligere et nominare ibidem poſſint et 

cc yaleant unum de ſeipſis qui erit major burgi prædꝰ pro uno 

« anno integro ex tunc prox” ſequenꝰ et deinde quouſque ipſe 

<« vel aliquis alius burgensꝰ de burgo prædicto ad officium il- 

« lud debito modo elect” 2 et Jurat* ſuerit; quodque 

c jlle, poſtquam fic ut præfertuf ele? et nominat' fuerit in 

* majorem burgi prædicti, antequam ad officium illud exe- 
* quend” admittatur, ſacrũm corporal” ſuper ſanctum Dei 
2 1 annuatim in die lune prox* poſt præd' 

« feſtum fci Mathæi Apoſtoli, coram ultimo majore præde- 

& ceſſore ſuo adhunc pro tempore exiſten', aut in abſencia 
„ ejuſdem majoris, coram burgenſibus burgi prædicti qui 

t tunc preſentes fuerint vel majori parte eundem pro tem- 
„ pore exiſten', ad officium'illud rectè bene et fideliter in 

& omnibus officium illud tangenꝰ exequend” præſtabit; et poſt 

& hujuſmodi ſacrũm ſicut prefertur præſtit', officium majoris 

6 burgi prædicti pro uno anno integro tunc prox? ſequen' 

& ſuſcipiat et exequi valeat et poſlit.” Then follows a clauſe, 
* that upon the death or amotion of a mayor, the burgeſſes 

for the * Time being, or the major part of them, may elect 

& unum alium de ſcipfis, in tempore convenien' poſtquam 

„ ipſe ſic obierit vel ab officio ſuo amor? fuerit; who is to 

* hold during the reſidue of the year, and to be ſworn in 

forma prediaa,” “ : | 


The ſpecial verdict finds the whole proceedings (at length) 
of an information in nature of quo warrants againſt John 
Leigh who preſided as mayor at the election of the defendant 

into the office of capital burgeſs; and the judgment againſt 
the ſaid John Leigh thereupon. 1 


It alſo finds, that on 1ſt September 1759, and continually 
from thence until and upon. 7th April 1760, there were and 
exiſted eleven chief burgeſſes of the ſaid burrough, namely, 
Benjamin Leigh, Henry Holmes, Barnabas Eveleigh, John 
Leigh, Thomas Lord Holmes, Maurice Bockland, George *% - 
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land, 
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1779. land, "Robert Warner, Dennis bg Gharles Holmes, and 
ws Thomas Throughear ; and that upon the 21ſt day of September 
Rax V. 1759, the ſaid day being the feaſtuof St. Matthew the apoſtle 
Onzuxs. in that year, the faid Benjamin Leigh the then 2 of the 
| faid burrough, and zhree of the hid chiekgþurgefles of the 
ſaid burrough, namely Henry Holmeg, Barnaby Eveleigh and 
Fohn Leigh, only, then being the MixoR part of the then 
chief burgeſſes of the ſaid burrough, aſſembled themſelves _ 
together at the guildhall of the ſaid burrough in order to 
eleCt a mayor of the ſaid burroughyfor the year then next en- 
ſuing ; and being ſo aſſembled di then and-there, in the 
nce of the other chief burgeſſes of the fgid burroughypþcing 
even in number, namely Thomas Lord Holme, 2 
Bockland, George Bockland, Robert Warnerg, Dentis Clarke, 
Charles Holmes, and Thomas Throughear, chooſe and elect the 
ſaid John Leigh, then heing a chief burg bf the faid bur- 
rough, into the office of mgyor of the ſaid burrough for tlie 
year then next enſuing. * 0 | BEL 


5 | £ 8. 
The verdict finds that the ſaid h Leigh, being ſo ele ed 
as afereſaid, did aſtervrds take the oath of office 3 and took 
upon himſelf to execute the office of mayor 1 the ſaid bur- 
rough. v5 1 | * 
The jurors further find, that the ſaid John Leigh, being ſo 
choſen and ſworn into the office of mayor, and acting and 
attending as mayor, tagether with five other chief burgeſſes, 
namely &c, Cc, on 7th April 1760, met and Membled to- 
gether in the guilghall, T_ to elect a chief burgeſs in 
the room of Fames Hal en dead; there being then five 
other chief burgeſſes not preſent at the ſaid meeting. 


That at hat time (of the ſaid laſt meeting) N. of the 
eleven chief burgeſſès then exiſting was an inhabitant of the 
burrough ; and that no one of the ſaid five chief burgeſſes not 
preſent at the ſaid meeting, was then within the ſaid burrough. 
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They find that notice in writing, To meet on the ſaid 
_« 5th of April, to elect a capital burgeſs in the room of _ 
James £ abe, was left at the dwelling-houſe of two who 
did refide in the iſland but not in the burrough; and that two 
others dwelt within the iſland, but not within the burrough z 
but no notice was left at their houſes, nor were they then in 
the iſland. That from the year 1743, to the time of findin 
the verdict, the method of giving notice . To afſemble,”* 
(except upon a charter or preſcriptive day,) hath been and 
is, © To deliver or leave a notice in writing for each re- 
« ſpective chief burgeſs then living in the e of Wight, 
although not 20izhin the burrough ; except ſuch chief bur- 
| . geſſes 
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te geſſes as eſpouſed, the intereſt of Mr. Holmes ande Mr. 


fabled on 7th 
e; and that A 


+ 


= of a Spital. 
rice gf 
beld ch 


geſs in the room of Blale, For want of due 
uch dection being given tw the electors;“ they 
bjectign 0 be ſufficiegtly anſwered by it's being 
found That 0 ="; them wa Ment within the bur 
__ * rg.” For, if they were A qythin ſummont, it was 
naot neceſſary to ſummon hem.“ | "Mi 


Secondly, a queſtion king been "wal © Whether the 
tt ſpecial v&dict found on the information againſt hn Leigh 
& for uſurping 

F< thereupon againſt him, were EIDE in the pre 


WT - © burgeſs ; and to what degree it fought to be allowed;” 


* 


= they held it to be gdmſſible, but xo fue. 

| _ Thirdly, They held that John Teigb's election to his may- 
8 no —— to Jo dire lion n by the — 
ter, for checklection of a mayor; it h been made by 
four only of the electors, when there were eleven exiſting. 
Ane reaſdBlc conſtruction of the charter they held to be, 
chat the mayor and a major part of the ſubſiſting burgeſſes 


mayor and eleven burgeſſes, ve! major pars eor um, are to 
meet, in order to fir6ceed to ſuch election.“ Arrkx the 
major part of the ſubſiſting number are ſo aſſembled together, 
bben indeed the major part of zho/e who are ſo aſſembled are to 
elec and nominate: and che maj ority ancagthe ſo af- 
ſembled involves the whole number ; who are all bound by 
the determination of the majority of ſuch a meeting. But 
here the mayor and a major part of the ſubſiſting burgeſſes 


4 poſed of the minor part of them, namely Benjamin Leigh, 
* Vol. V. . C | | We the 


5 | 
260 
177 
Rzx \ 
Garmite, 


4 


e office of mayor, and the judgment give 
c cauſg againſt Grimes for uſurping the office of capital 


®*.V. Rex v. 
Hebden, 2 Sir ; 
S. 1109. 


muſt meet: the directions of the charter are“ That the 


did not meet. For, at the time of John Leigh's election to 
= the office of mayor, there were eleven chief burgeſſes ſub- 
ſiſting; and the meeting at which he was elected was com- 


1 N 
: i ; f £ 
* 


f 5 5 N | | * | 
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1770. ; the then mayor, and three of the others being only four itt 
all: whereas the wholy n eleven z of whom ſever 


Rexy., were ablent, | 33 
SIA. 1 F | +4 Py ; 7 EY? 4 * . N / | 1 . wi 5 «be 8 
5 e Weg Feile Kine.” 
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Friday s, Kimber, qui tam &c. vegſus Blanchard. 
ay 1770. 45 2 f SE, . # l | - wy 4 3 i 5 
Every perſon FH E queſtion was, wage defendant had incurred Wl 
himſelf wo pilot the penalty offig G. 1. 977 För the better regu- 
ſhips before be- c Jating of pilots ſor conducting Wen ve from 5 
ing examined, 4 Dover, Deal, and the Iſle of Thar e Wers of 
w? 


* 


approved, and . | ee | Y 
admitted into © Thames and Meduay, by piloting the © wilth he 1 
the fellow ſnip of 57 7 ** . ﬀ " A I a 2D 

nnit ouic | f >: £8 2 7 3 

{{ Incure the b. The firſt edtion Gf k: act roche c That there has 

| vg of tat, cc been time out of mjpd, ndmow isga very uſeful and well 
. . © 'F © regulated ſociety or fellow! 1 of the ahi 

6e houſe of Dover, Deal, and the Ile of Thanet, who have 


if 


. 2 


(BM); 

110 0 tc always had the» ſolg Piloting andfload-manage 5 all ſhips a 
jth «© and veſſels from the faid places, up the rivers®of Thames n 
1 0 Gand Medway ;” and that “ By the uſagegand good rules 
9116 „And orders of fis ſaid ſociety, every perſon muſt appear at- 
0 Fa | « A court leet of load- manage, and be publicłiy — by 
| bl c ſome of the elden and morò expetiefced members of the 
| | x ſaid ſociety andFeYowſhip, touching his {kjll and Wilities 
wal ce in pilotage, before he is to be admitted a Mmber of the 
fl | « ſaid ſociety oxye owl, or ought ko undertake thg con- 
Mn! r ducting and ping ny ſhip or veſſel frog the before- 
RING & mentioned places the ſaid rivers; whefeby ignorant 
118 V and dangerous och have been prevented under- 
10 taking ſuch pilotage, and there hath been fre time to 
kt HI fs | time a ſufficient number of /afe and able pilots for the ſaid 

I Her | | © rivers maintained and kept up;“ and alſo that © Not- 
1 « withſtanding the many and great ange, of the ſaid 
Wi Wy « ſociety or ſellowſhip to the public, Teveral wnhualified per- 
in <« ſons have of late taken upon tim the piloting and conduct- 


e ing ſhips or veſſels by and from the places beforemeſitiohed 
„ © up the ſaid rivers of Thanth and Medway, who have nat been 
| & admitted into the ſaid ſociety or fellowſhip or undergone 
# < any examination of their ablities for ſuch ſervice 3 whereby 
.. the ſaid uſeful ſociety or fellowſhip hath been much di/- 

* couraged; and ſeveral ſhips and veſſels with their cargo und 
<< nmriners have been %% or in the utmoſt danger and ha- 
« zard:” for remedy whereof, it enacts that if any perſon or 
perſons ſhall (after 1ſt Augiſt 1717) take upon him or 
themſclves to conduct or pilot any ſhip or veſſel by or from 
Dover, Deal, or the Iſle of Thanet, to any place or places 

| | in 
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in dr upon the ſaid rivers of Thames nd MAlſvay, before 1770. 
he or — ſhall be jirf agtthined as has been uſyal by the bs 
maſter and wardens of. the ſaid ſociety or fellows for the Kurz v. 

| time being, torſthing bf Ur their abilities, ami ſhall be h- Br anenands 

"proved and admittedginto the aid ſociety or fellowſhip at a 

court of load-nganagey by, the lord warden of the cinque 


ts for the time e or his depity, and Q ſaid maſter 5 > 
and wardens for th | 


| in being; SUCH perſomor perfons_ 
ſhall, for the firſt oſſance, fonfeit nll 


unds; forÞhe ſecond, 

twenty pounds; ang for eyeꝶy other offenee, forty pounds; 

to be ſued for, e, one moiety tiiteof, to the infor- 
mer; the other, cg e. 0 | | 
Mr. . Leigh, on behalf of the, aintiff, argued, that Ws 

| this act of parliament profeſſedly made * ſafety of ſhips, | = 

che encouragement of this uſeful ſoeięty of able and expe- 8 

rienced pilots, the ſuppreſſionꝰ of upqualiſied pretenders, and 

ue preſervation of ſhigs and cargoes und of the lives of mas 

riners, was as Klear and plieit as poſſible in excluliry; ALL 

cther perſons whatſocu# who! had not previouſly undergone 2 | 

proper examination of thr abilities to/perform ſuch ſervice, * 

end been regularly approved» and admitted into this uſckul 


ö i $4 well regulated * 3 * oF Py 
1 Mr. Cox, on the gontrary, on behalf 


| of the defendant 
conſidered this act of parliament as pbinted againſt 1 
reſident at Deal and Dover an the Nef Thanet, and un- 
dertaking to pilot ſhips up the Tame and Meuway, without 
being properly qualified for it. But it could never mean, he 
ſaid, to preclude a maſter of a ſhip or veſſel from navigating 
| his own veſſel, if he was willing, defiggus, and able to do it: 
it could nq; mean to oblige ſuch a perſon to ſtop at one of 
| theſe places, to take in a pilot, under ſo ſevere a penalty, 
when he was able and willing to pilot his own veſſel, and 
perhaps unable to pay à pilot. In London, you can't employ 
2 non- freeman tg carry a bundle: but you may carry it 92 
= 7/7. And hè argued an expreſſion uſcd in a ſub- 
ſequent act of «parliament e about three years after this 
act of FG. 1, namely 7 G. 1. c. 21. 5 14. that the former 
did not extend to ſuch ſhips and veſſels as did not want the | 1 
aſſiſtance of a pilot. For, this latter act, which refers to 
the former, and propoſes to remedy the miſchiefs not ſulfi- 
ciently prevented by it, allows of eighteen of, theſe Trinity= 1 
3 Boule pilots being ordered to ply conſtantly at ſea, To be 
ready to conduct up the Thames and Meduay, ſurh ſhips 
and veſſels as may have 0ccason for them : which plainly 
mplies that there might be other ſhips and veſſels, which had 
= 7 occaſion for them, and therefore were not obliged to 
employ them, | 7 | 
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of o 


4h Eafter 9305 10 Geo. 3. B. "Y 8 
1770. Bebe rag CourT were ſo clearly 11 opinion * 
1 Mfr Serjeant Leigh, that they jbpt him from replying ; as 


Kinenen v. c F very plain that it was unnec for him to 
7 Mr. J > . ing morg upon it : and Key ordered 5 


4 on Was in 


= ting there =. = 
0 Ae © See # conſtrifftion of thiagtatite diſguiſed 05 | 
of the Great” in. che caſe of ierce v. Haber 1 we * Gy 
Seal. * = Strange, 2 ol. wink | 3 
5 * . 55 „ „ | 
a „ 5 
s Fairchim on the emiſe ef ames ; Empſon 
a ai William Shackleton. LE 
aſt Black. Rep. 8 * TE 
95 Ci in HIS Ine an S:; M in, HeQment fs one undivided 
common ſhall 1 moiety of two meſſuages, tu cottages, two barns, 


= tg twenty acres of 


not bar the other to- ſtables, two orchards, two 
d ewenty acres of paſture 


by the ſtatute o 91 


: limitations, 1 twenty agres of meadow, 
4 where there is with the appu * in BeckWith with Raſſet, and in thai 
| ſion. poſe  Sariſh of Pannal, in the county of York; to which the 21 


pleaded the general warns 6 Not guilty” and alle, 0 
thereupon join | g 


1 | Tax cauſe campagn to he Ge abe laſt PR held * 
the bounty of York befoxe tlie honourable Mr. Juſtice 
Gould; whep it appegred in evidence, that Thomas Hammond, 
Miles Oaiy, Roger 
Readſhaw, beth ſeifed ; in fee of the tenements herein after 
» mentioged according to the cuſtom of the foreſt of Knaxe/- 
| borough tn the ſaid Bunty, (where lands paſs by ſurrender 
and admittance) did on the firſt day of Auguſt 1721, out of 
4 court according to the tuſtom of the ſaid foreſt, ſurrender one 
meſſuage with all edifices and appuyfenances to the ſame be- 


longing, and alſo fix acres of land, meadq or paſture, be 


belonging, ſituate lying andideing in Beckwith cum Roſſet 

within the village of Killingball, x ha in the occuſſſþtion of 

EE _- William-Lawſon or his aſſigns; as to one moiety of the ſaid 

F | ꝓpremiſſes, to the 5 and behoof of the ſaid Fane Shack- 

leton her heirs and aſſigns for ever, according to the cuſtom 

ol the foreſt aforeſaid; and as to the other moiety of the 

ſaid premiſſes, to the uf and behoof. of the ſaid Peer 

 Read/baw, her heirs and aſſigns for "Ts e to the 
cuſtom of the ſaid foreſt. 


- tk * . : : 4 
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chancery, ſit- 5. That the erna be delivers go the, PLAINTIFF. | 


kleton ind Fane his wife, and ** 


the ſame more or els, with all 9 25 appurſances to the ſame 
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Tar, at a court held for the ſaid foreſt of Ger, W 1770. 
on the 17th day of Auguſt aforeſaid, the ſaid ane Shackle- * 
ton and Patience Readſbaw: were reſpectively duly admitted 3 on 
tenants upon the ſaid ſurrender according to the Qyſtom of Eten v. 
the ſaid foreſt, e 2 +: © | SHACK LETON, 


| 4 
IT]IAxr, in the month of . Fuly 1723, the faid pRioncs in- 
Annie with Emanuel 825 5 * on th# 1th September 4 
following, the ſai Nhanue and Patience his wife, out of » | 
court, according to the cuſtom of ti ſaid foreſt, ſurrendered == 5 
the ſaid undivided moiety of the Taid tenements to which 
the ſaid Patience had been admitted Ys aforeſaid, (being the 
premiſſes in queſtion in this cauſe,) to the uſe and behoof of 
the ſaid Emanuel Empſon and Patienice, their heirs and aſſigns 
for ever; and that, at a court held fongthe (aid foreſt on the 
17th day of Ofber in the year 1713, the ſaid Emanuel 
| Empſon and Patience his wife were duly admitted tenants 
thereof according to the ſaid ſurrender. . 


| * * * ; | | 77 ; 4 | | 
F That in the year 1924, the, ſaid Paflence died witffout 
iſſue, and the ſaid Bene! ſurvived her; and that off the 
” 20th day of April 1728, the ſaid Emani# alſo died without 
«flue. r ins he: + — 0 


Tar, at > court held for the ſaid foreff on the 29th May 
1728, Benjamin Empgfon, brother and heir at law to the ſaid 
Emanuel, was, according®to the cuſtom of the . foreſt, 
admitted tenant to the ſaid mbiety oß the Taid tenements; to 
hold to him his heir# and aſſigns for ver, according to the 
cyſtom of the ſaid preſt. 2 ah} 


- Trar, in Hilary term following, the ſaid Benjamin Emp- 

fon obtained judgment in ejectment by default againſt the ſaid 

William Lawſon tenant of the premiſſes, in his majeſty's 

court of common pleag at Weſtminſter, for the ſaid moiety 

and that afterwards on the 10th day of April 1729, the ſaid 

William n e tenant of the whole premiſſes, by 

| writing under his hand, achnowledged to have attorned te- 

_— nant to the ſaid Benjamin Empſon for the ſaid undivided * 

moĩet/ of the ſaid meſſuage and premiſſes, and in purſuance | 
thereof, afterwards once paid rent for the fame to the ſaid 

Benjamin Empſon. N : 


Tuna che faid Benjamin Empſon died on the 5th day of 
June 1734; and, at a court held for the faid foreſt on the 
24th day of July following, Benjamin Empſon, an infant 
about nine years of age, his nephew and heir at law (by 
Ann Watſon his mother,) was admitted tenant to the faid 

C 3 undivided 


. 


* 
— 
, 
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1 770. eie moiety of the ſaid tenements; to HAVE AND TO 
— Hnorpcto the ſaid Benjamin the nephew his heirs and affigns 
n for ever, according to the cuſtam of che ſaid, foreſt, i 

emite o , 
Aa 3 Tua the halt megtioned Benjamin Empſon Ap on the ot 
daay of Auguft 1754, leaving James the leſſor of the plaintiff 
his eldeſt ſon and heir at law, an infant between ten and 
eleven years of age, and who afterwards at a c hell fer 
4, the faid foreſt, on the 1 Sth day 14 October 1966, was ad- 
mitted tenant to the aforeſaid undivided: moiety 3 ; to haye and 
to hold to him his heifF and aſſigns for prey fecerding=v to 
the cuſtom of the re. a i* 7 
* * 
THrar the vol Fane Shacklton died in 1729, 
levring the prairie ode then an infant, her eldeſt ſon 
and heir at law; afterwards, at a court hei for the 
ſaid foreſt on the 13th Augu/t 1729, was by Roger Shackleton 
his father and guardian admitted tenant to her undivided. 
moiety of the ſaid tenements; ro HoLD the ſame to the ſaid 
deſendant his hefrs and aſſigns for ever, act 9 8 to rec 
cuſtom of the ſaid foreſt. 1 | 


Tra the ſaid William Lawſon about wires years. 
ago, pfopoſed to deliver up the farm to his ſon Chri/fopher . 
Lawſon if Mr. Shackleton would take him in tenant ; which 
Shackleton agreed to do: and that thereu upon he entered upon 
poſſeſſion thereof, and has paid the rent to the nan Shack. 

leton for the WHOLE „ e ever men | 


THAT at the time Sheetom agreed 92 * him as ten | 
in the place of his father, the ſaid Chri/Mþber, by his father's - 
order and on his account, paid rent 7 the ſaid SHacbleton 

alone for the whole of the premiſſes; and that no other pay- 
ment of rent, except as aforeſaid, appeared an either ſide. 


\ 


„ WHEREUPON a verdict was given for the plaintiff ſub+ 
je& to the opinion of his majeſty's: cop * . bench 
| >, upon this the following queſtion, | 


5 NP 4 ce WHETHER the plaintiff is barred from. recovers 
ing, by the ſtatute of limitations.” | 


» WALLACE for che Find: 
þ San NALL for the defendant. 
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Mr. Walker: argued for, the plaintiff; Mr. n Lee for i 1770. 
=. RT On | EY 
* e534. au ico: es) ERR Hed: Seb vt #5424" © a FAIRCLAIM on 
Mr. Walker: denied that Jamer Empſon was barred by the Dev of x 


ſtatute of limitations. He was never out of poſſeſſion. The g,,c.c.crom, 
ſtatute therefore never run upon him.  Parceners, joint- 9 
tenants, and tenants in common have a foirtt poſſeſhdn. They 
hag a joint occupation and joint management of the whole : þ 
the pole ſſan of one is the poſſeſſion of both. Therefore, the 
poſſe non of William Sbactleten was tlie ppſſeſſion of James 
Empſen. . And he was never actually oufied. Perception of 
e expulfion. One tenant in 
common may indeed gifſeiſe another; but then it muſt be 
done by 2357 Heil, and not by bare perception of profits 
only. And the ſtatute of limitations never runs againſt a 
man, bu where he is actually ouſted or diſſeiſed. For all 
which doctrine, he cited Reading v Rapſton, in 2 Salk, 423. 
and in 2 Ld. Raymond 8 29. and caſe of Ford v. Lord 
. Grey, y. 6 Med. 44. and 1 Salk. 285. where the yt reſo- 
lution ig expreſs, © That the poſſeſſion of · one joint- tenant is 
* the poſſeſſion of the other, ſo far as to prevent the ſtatute 
ec of limitations. 8 IK | 


1 Mr. Lzz ſaid, there was a difference between joint- 
' tenants, and tenants in common. But if there wgre not; yet 
the caſe of the, Earl of. Suſſex a Temple &, in Xo Raym. 
310. is n to the caſe in 2 Ld. Raymond. 829. for, 
'» Holt there ſays* (pa. 312.) that“ As to the poſſeſſion of 
© one tenant in common being the, poſſeſſion of the other, 
ec that does not hold place againſt the ſtatute of limitations: 
& and beſides thatF if one of then only takes the profits, it 
« is an ouſting of the other.” And he ſaid, that the caſe 
of Storey v. Lord Windſor and others, 2 Atkyns 632. was in . 
point, ſince the ſtatute of Queen Ann. The court can not 8 
now attend to the old obſervation . That the poſſeſſion of | 
« the one is the poſſeſſion of the other,” The poſſeſſion of 5 
one tenant in common is now as adverſe as the poſſeſſion of _ 
any other perſon, And it is a bar after 20 years. V. ante, 
119. | * „„ a 


Mr. Walker was beginning to reply : but Lord Mans- 
' FIELD ſtopt him, as being unneceſſary. | 


| His LorDs$H1P laid it down, that there muſt be an 
adverſ poſſeſſion, in order to enable the ſtatute of limitations 
to Tun, 'There muſt be a diffeifn ; and a diſſeiſin Hrictily 
proved. (And he referred to the caſe of Tayhr, ex dimif]: 
Atkyns eſq; v. Horde eſq; and others (V. ante 60.) and to 
Fermor's ealed) 1 
C 4 | But 
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86 on miſſes. He is ſo far from a obs An we 


* 


2779.) © Bat here is no Mſn The ole title of the del 


his admittance, - in 1729, to an undivided mdiety of the pre- 


Demiſe of of the other. 


$hackts: 3 . 
ee If had bęen a is about ou 
been a fa 1 But I am clear, that the 

defendant never meant to diſſeiſe the phaintif, nor 2 lfifht 

of it. The'tenant was never defired to attorn for the 
he only attorned for a e moiety, . once pa 
for — ſame. And Shackleton once 7 8 oc, Br 
the whole, without paying * of it 1 to the other. 
this is no ac oufter. 3 4 5 


Mr. Juſtice uz 451 Mr. juſtice Bresso | 


concurred. (Mr, Juſtice AsTow was abſent, in chancery.) 
Here is no advet/e poſſeſſion; no keeping the plaintiff out -of 


zh 5 poſt on. One tenant in common has received the rent, and 


not accbunted for it to 5 OW But here is 1 . 
e r, 
Tur Corner unanimouſly o . 


5 * | That the yoorua be achend tothe rf 


- | Rog nde Dee of Dpry thy 
. _ Summerſet, « Mary Bendale 
Mary Bendale the e E 


Black. Rep, | * 
C 4.60% In ejectment 


Deviſe of the P 5 N a caſe lo. at the alſizes holden at New 


» 

a 7 q 
4 8 « - 
„441 1 4 


2 againſt 


leaſehold to the Sum on 311t March 1770. The ſhort ſubſtance of 
on 


teſtator's daugh.. - 
r Mary after it was, that Benjamin Bendale, being poſſeſſed of a term fo 
the death of 99 years if he or his daughter Betty or John Bendale ſhould 


Bete, the next ſo long live, deviſed the premiſſes granted by ſuch leaſe, as 
m_ — follows, vis, « Ttem, I give to my daughter Mary, after the 


a deviſe by im- 


| _ 8 33 F my daughter Betty, my houſe: &. during the I fo 


, Jobe Bendale. Betty was a daughter by a former 


: Mary, by the dgfendant Mary Bendale, now his widow, 


| rk was the genant. The principal queſtion. was 
« Whether Betty was intitled to recover any and what part 


c“ of the premiſes, Ae the defendants or either of 


6c them,” 
x 2 


Mr, Gould, for the hint. argued that Betty was in * i 


| | Wie to the _ for her /ife, by Ow 


aſter Term 16 Ges 3. B R. 


tr, — 


Widow, and 


Mr. | 


9 
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"Mr. 452575 contra, argued, that no ſuch intention of a 1776. 
eſtate pau rt take T in a chatteLintereſt. And he cited ww 
635, * v. * and Gro. James 74s N 1 


4 FF Senne 


u 


a viz. Mr. lader Willes, 
They both held, that Betty took 
. wr that a firong probable im- 
1 95 fl it 1 not to be a neceſſary implication. 
2 lane Mer ſpoke lightly of the caſe in Moore; and 
» Juſtice Blaekfone, ſtill more ſlightly, of che caſe of Horton 
v. N in Cro. James: which, he obſerved, was not deter- 
mined, and was only upon a collateral point. He added that 
in theſe days, * a term may be deviſed for Ae, * A conſtruc- v. 
tion of the intent of the teſtator. "EF, | 217, 285. 


Ordered dat the he b delivered t the plain 


| 1 on the Demiſe of William Crefwick, — 
8 verſus Joſevh Hobſon and Seven Others. _ er 
May 1770. « 


| JECTMENT for meſſuages and unde in  Wadſley or get 
E W. ker war, Harley! in the pariſh of 5atavs 26- in York ire, =) W. C. for fe 5 


remainder to 


h h 
Tb canſs was tried at the laſt aſhzes at Vi like be: bony of his. 
fore Mr. J uſtice Gould, 2 wife, the male 
do be preferred 
to the female, | 


The leſſor of the plain chimes as grandſon Ky heir male is an eftate in 


tai e in the 
__ "on Crefwick, » Sarah his wife, 2 Dear- F * i i 


\ 


e e Crefwich, his eas, on 27th' January 1730 
% deed of fegſfment, in conſideration of nant ee 
with Deernally, and 150 J. marriage-portion, convey- 
ed the premiſes to John Dearnally ( ker of 2 and T. 
mas Cręſiuicb, and the ſurvivor = them and his heigs ; upon 
truſt, as to part, that they ſhould ſtand ſeiſed, from the mar- 
riage, to the uſe of the ſaid William Geſwick and Sarah, for 
their lives and the life of the ſurvivorſMn part of her jointure 
and dower z remainder, to the uſe of the HEIRS of the ſaid 
« William Creſwick on the Bop of „ Sarah lawfully be- 
5 gotten or to be begotten; the MAL No be preferred 1 the 
# FEMALE, and the ELDER before the YOUNGER,” . | 


The 


* 
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2770. The reſidue of the premiſſee-were - limited to the ne uſes, 
8 except the ene Tor life. V ; 5 4 
Den i” 5 | | Ar ö 2 | 
Cn — There was ifue of the marriage, two' 8. 3 


eldeſt ;) who died in 17 50, | leaving ifſue two fo 


Ocken. it, William |Creſwick, (the) Tad. John Civil; who * 
leaving iſſue 2 1 obn Crefwick his ele 
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Mary; who died, leaving if- > 4 died without 77% 
ſue ul] And 7 . . ick 
William Froggatty one of the how's» 1 the leſſor ned 
. | defendants. 3 plaintiff, 4 
: 2 After a | long examinations wk identity of the prniſe 
was ſufficiently AT AK” | | 


The her of the plainti if ninja as AEIR Male Sunder this” 
ſettlement, ' | 2 * 
1 5 


On the part of the defendantr, it was firſt inſiſted, either 
| that old William, the ſettler of the eſtate, took, a FEE-SIMPLE.. 
under the remainder ; and ſo the defendant William Froggatt 
oh was his heir at /aw, as being the ſon and heir of Mary, the 
only iſſue of William, the eldeſt ſon of the marriage; or, 
on . 2dly. that he was intitled as ISSUE IN TAIL * Oy 
6: the ſettlement, | N IE 


But Mr. Juſtice Govip thought, 1 the 1 or of the plainti 
us intitled, as heir in TAIL MALE, to the lands indorfed on the 
1 Paoſtea; (it being admitted That he was re as te the rg 17 a | 
„ by a fine ang nonclaim.“) | 


A verdict was found for the plaintiff, _ 1 1 * 
Me. Mansfeld, on behalf of the N 7840 for a t 
Fo new trial, 
The Sto” was, 4 Whether this limitation was in tail 
« male; or whether s either a limitation in tail general, | 
« or elſe a void limitMon, for its uncertainty, ſo that Mary, - 


te the daughter of the eldeſt ſon of old William might claim 
e as heir at law to William the ſettler of the eſtate.” 
In either of the two laffer' caſes, the claim of the leſſor of the 


plaintiff, as heir in tail male, would be at an end. 


Mr. 


* * * * 9 7 - 
* * R : 4 
F - R 4 * * Pl 
4 
by - ' 
q | 


nn I, „„ | 
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Mr. Mansfield endeayoured to ſatisfy the court, that there 1770. 
was nothing to hinder the deſcent to « @ heir at law, though Rh ur 
claiming through a female. The limitation is to af the heirs Daun «i 
of the body Ge: and the worde * The male to be preferred e, Demiſe od 
cc before the female, and the elder 2 the E | Hopgox x as” 
were mere worgs of „ he ſald, and operate nothing; anc 

mz betreferr 1 bats Aialdebn oF che marriage, to 

how they ſhould take, But Ys 


Lord MaksnerD anſwered him, that if the words have 
any meaning, they deſcribe an eſtate in tgil male: and it is 
25 70 be ſuppoſed chat they were inſerted awithout any mean- 
I be other three judges, (Mr. Juſtice As ro, Mr. Juf- 

tice WiLLEs, and Mr, Juſtice BLACKSTONE) concurring clear- 

ly with his lordſhip, it became unneyeffary to hear Mr. al- 
lace, who was ready to ſhew cauſe, on behalf of the leſſor of 
the plaintiff, againſt Mr. Manyfeld's rule. 


The whole CourT agreed with Mr, Juſice GovLD, 


PORE 


2. 


That it was an eſtate in all male,” 


| © : | ' 
BGV Rox DISCHARGED, 
Rice v. Shute. (2 Black. Rep, 
3 FF. 695. S. C.) 
T* IS was an action brought againſt one partner only, Addon for part- 
on a ? TR. nerſhip debts 
. vo P artner ſhip e may be brought 


| 1 e 8 3 againſt one 
At the trial, (which was before Mr. uſtich rb the partner only. 
== dctendint gave evidence that there was another partner (nam- 
ed Cole) who was not joined in the action, as a defendant; 

boa fs qught to have been, as the plaintiff knew the fact 6-5 


| Wheroupon, the plaintiff was nnſuited. —o - 

Mr. Serjeant Burland moved (upoi®the 5th of this inſtant 
May 1770, ) on behalf of the plaintiſj to ſet aſide this non- 
ſuit, and to have a new trial. | ; 


It appeared upon the judgeꝰs repo. that the plaintiff could 
not but not of the partnerſhip ; for that all the letters ſhew- 
ed, and it was even ſtated upon the very account itſelf, . That o 
Cole and Shute were partners.“ So that the plaintiff was not 
N e ODE ſurprized 


4 


| enn * 


3 


| 7 : 5 . = 
Fuaſter Term 10 Geo. 3. B. R. 

ſurprized by the defendants producing this of a part= 
nerſhip : 4 the contrary, he had dry, is N in this 
manner againſt the preſent defendant —_— $4 deliberate 


Tus Cons: gave him a 1 rake n r en 
| ſhouſg not be be £4 glide, ende new&ialþad, 
Mr. Serjeant Davy now (on this 14th ES. 


He ſaid, it would be very miſchievous, if a perſon havin 


| Fdemand upon a partnerſhip ſhould be left at liberty to 


out one particular partner, and bring an action n bin 


* leaving out the reſt of the partners. BY 


© a the caſe of Boon v. Sandford, 2 Salki 16. che court 


; held © That all the part-owners of the ſhip muſt be joined?“ 


and judgment for the defendant, e. all che 


owne 


. 
This may undoubtedly be pleaded i is lente but it is not 


EY 4 


neceſſary that M all * 4 whatſoever it muſt be pleaded in 


abatement. In ſome caſes, and under certain eircumſtances, 
and particularly where it is within the plaintiff's own Enow- 


ledge Cc That there are more partners,” it may be given in ei- 
dence, without pleading it in abatement. en Hay . L . 


Here, the plaintiff knew that Cole was GE Sith he * 
fendant. 4 not ſurprized by this evidence: he ated 


with his eyes open, and with a pang deſign to take 2 
unfair advantage. 1 | Kd SG 


If the defendant had leaded! | in je CY ry hape 
frewn who his partners were: and then the plaintiff, — 


thu informed who they were, muſt have brought a new. ac- 
_ tionfagainſt them all. But in the preſent — the plaintiff 


already knew, of his on previous knowledge, Who were 
« the partners: and therefore he was as much obliged to 


bring his action originally againſt: them all, as h would have 
been obliged to bring a new action againſt them all, if he had 


. at that knowledge only by the defendant's glea in abate- 


ment. Aſſdon as he knows who the 1 are, he i is 
obliged to bring his action 1 them all; however he ma 
come at this knowledge. He can not, after having obtain 


chis Knowledge, ſelect one, and omit the reſt, It's being 
pleadable 


1 


were not joined. 8 


4s 


. ˖ , 7 
* 
- „ 0 _ 
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| > in abatement ſhews that he can't omihkany one, if 
in fat therege more than one. And if he does know it 


L —_— it is more expeditious and more Rien v. 


. And chough gf have been h&retofore holden That it 
* could not be giveff in evidence, yet that was only an opi- 
nion at i prive- never has been any ſuch determina- 
tion of this ogrt, of any where elſe in your lordſhip's time. 
And if it has bQh ever holden That it vgs ſufficient to 
make the BS; partners defendants,” theFule has been 

ſince eſtabliſhed? * That a muſt be joined, if known. 8 


63 Ws therefore prayed that the nonſuit might rr 


& — Serjeant Burland was proceeding to ſupport his rule; 
but was ſtopped by Lord\Manyfield, as not being neceſſary. 


Lord MansFiELD— | * A 
I uo be ſure, a diſtinction is to be found in the bool, 
between torts and afſumpſits—< That in tort} all the treſ- 

„ paſſers need not be made parties: but in actions don con- 4 
c tract, every partner muſt be made a defendant.” Many 
nonſuits, much vexation, and great hindrance to juſtice, have 

been occaſioned by this diſtinction. It mu have been intro- 

duced originally from the ſemblance of convenience that there 
might be one judgment againſt 'all who were liable to the 
plaintiff's demand. But experience ſhews that convenience, 
as well as juſtice, lies the other way. All contracts with 
partners are joint and ſeveral: every partner is liable to pay 
the 2uhole, In what proportion the others ſhould contribute, 
is a matter merely among themſelves. AWexedifor knows 
with whom he dealt : but he does not know Ne ſecret part- 
ner. He may be nonſuited twenty times before he learns 
them all; or driven to a ſuit in equity, for a diſcovery . Who 
4 they are.” It is cruel, to turn a creditor round, and make 
him pay the whole coſts of a nonſuit, in favour of a defen- 
dant who is certainly liable to pay his whole demand; and 
who is not injured by another partner's not -/ being made de- 
fendant; becauſe,- what he pays, he muſt have credit for, in 
his account with the partnerſhip. Upon this point, I ve 
early conſujgd the three other judges of this court, Mr. Jul. 
tice DExrsoN, Mr. Juſtice FosTex, and Mr. Juſtice WiLMgg. 
They weregll of opinion, © That the defendant ought to plead 
it in abatement. He then muſt ſay, * Ws the partners 
Kare.“ If the defendant does not take advantage of it at 
the beginning of the ſuit, and plead it in abatement, it is a 
waver of the objection. He ought not to be permitted ” 


. ; 1 
7 . 
N 5 — 
t » 
4 ; 

A * i 
4 
7 : 
N 8 . 

f 


nnd 
Rrez v. 
Sur. 


| cauſe, but on the Now of proceeding, Th 
or not. Here, indeed, 
— 
muſt be allowed this, in his account w 


No injuſtice is done to the defendant, ꝓy allowing the plain- , 
tiff to recover: but great injuſtice is done to 


4 
kater Term r; B. R. | 


te by, andiþut the plaintiff to. the delay an expence of 2 
trial, and then ſet up a ea not Counded inthe merits. of the 


aſes make 
diſtinCtioff between the plaintiff's knowing o Tee. 
plaintiff knew 2 it: but the pr 
with whom he tranſacted. He 
the other partners. 


ſent defendant was the 


Se plaintiff, by 


allowing n en to ſtand; and, whih/i 
enient. 


— of litigation allowed, ach is nee 


* 


He faid, that as his lordſhip had gone 3 the hole, 
he would not repeat what had been already mentioned: but 
he obſerved, that there was no jon ſity for admitting i it to be 


n in evidence; nor any inconvenience in pleading it in 


* Jullice As rox concurred. 


| e 
4 Cees and the not pleading it in een ſeemed to 


a waver of the objection. Zoontt- $04 


'Thggcaſe in which Mr. Juſtice YaTEs tries the cauſe, wh 
a contra@ about wood: but it was never decided here by the 


court. 
E 


He took notice, that upon. A joint-bond, the 201 can't 
be brought againſt oxs of the obligors only, This was the 


point of a caſe in Michaelmas term 1750, 24 C. 2. in this 
court; which was argued by the now Lord Lifferd: the name 

of it was Horner v. Moor,* [VI have a note of this caſe, 
« Non eft factum was pleaded : and the jury found it to be 


the deed. of both, Mr. Serjeant Hewitt moved in arreſt of 
judgment upon the face of the declaration. He acknow- 
ledged, that it could not have been moved in arreſt of judg- 
ment, if it had not appeared upon the face of the declaration: 
but it there appeared, that both had ſealed 
both were living. He owned, that if it had not appeared 


upon the face of the declaration, it muſt have been averred. 


Mr. Ford, who was for the PR gave it up; and' the 


| judgment was arreſted.) | | Rs 


1. Mr. Juſtice WII IS and Mr. Juſtice Bi Arrrron be- 
15 both of the ſame 9 | w_ 


The wirol ER Court were unanimous, thad the nonſuit 


ought to be ſet aſide, and a new trial had. 
Ps RorE made abſolute. 


[N. B. There was a caſe ſolemnly argued and determäned 
in the Common Pleas _ this point, in Zq/fer term 1774, 
14 G. 


of 


ill 3 a 


e ohligation, and 


IIS 


Eaſter Term 10 Geo. 3. B. R. 


14 G. 3. and they held, upon the authority even of caſes in 

dhe year-booke, 4, That it ſhould bggpleaded in abatement.” 

The name of 1 s Abbot v. Sm: 
1 2 for the opinion of the court: | 

" afterwards delivered their opinion. He obſerved that this 
was not a novel doctrine or invention. In proof of which, 

he cited Tin. 9 E. F. ; 

H. 6. 38; and Brock, Brief 37. And he took notice, that 


After argument, it 
Aa. Ld. Ch. De G 


24. 3. 10 E. 4. 5. a. & poſt; 36 


this caſe juſt a reported (of Rice v. Shute) went on the 


general principle that the court then went upon in the caſe 
I was favoured with an account of this caſe of Abbot v. 
Smith, by a very learned judge of the court in hh it was 
determined. . 83 hs „ 5 
i © | | ee e og i 
Thomas Wills and Ang his Wife, and Others, 
Plaintiffs: Henry Palmer Eſq; and Others, 
4 Detgndants. 15 | f 
M caſe direct to be made, by order on the hearing of 
this cauſe n the 14th day of March 1769, hiffore the 
then Lord Chancellor Word Camden,) for the opinion of 

the judges of the coug of Ling's bench. 8 


I Y INDENTURE guadripartite, made between Archdale 


Palmer eſq. and Ann his wife, and John Palmer gent 
ſon and heir apparent of the faid Archdale Palmer, of the firſt 
part; Foſeph Danvers eſq. Febn Danvers gent', and Ann Dan- 
vers one of the fiſters of the ſaid Foſeph Danvers and Fohn 
Danvers of the 2d part; Henry Palmer, merchant; and 
Henry Palmer ſon of the ſaid Archdale Palmer, of the 3d part; 


May 1770. 


— 


E. 


15 May 1723. 


Where a perſon 


may take as 
heir male of the 
body, without 
being heir gene- 
ral. 


and George Townſhend the younger eſq. and Charles Town- : 


Fhend gent, of the 4th part; the faid Archdale Palmer axD 
ahn Palmer, in conſideration of a marriage intended between 
the ſaid John Paluls and Ann Danvers, and of 3000. the 
fortune of the ſid Ann, Danvers, and for ſettling and aſſur- 
ing the manors, meſſuages, lands, tenements, and heredita- 
ments therein after mentioned unto ſuch uſes and upon ſuch 
truſts as are therein after mentioned, the ſaid 4rchdale Pal- 
mer Ann his wiſe and John Palmer covenanted to levy a fine 
ſur conuzance de, droit come ceo, &c, unto the ſaid George Townſ- 
berd and Charles Townſhend or the ſurvivor of them and t 


heirs of one gf them, of a capital meſſuage in TEurcafton in 


the county of Leicefter, and of two other meſſuages, one cot- 
tage, and ten yard-lands in T hurcafton aforeſaid; and of the 
manor of Wanlip in the ſaid county of Leicefter, and of the 
advowſon of Wanlip afereſaid, and of a capital meſſuage, 
Dc Sc Ec, and of all other the manors, mefſuages, lands, 

. | and 


- S « 
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1770. and hereditaments of the ſaid Arehdale Palmer and John 
| . Palmer or either of ther Wanlip Loughborough and Bir/tall 
Wir zs ant or any of them: the of which fine . thereby declared 
ee 7, tobe to the ſaid e Townſhend and Chatles Townſhend 
Others, And their heirs and aſſigns, to the intent that they ſhould be 
tenants of the frechold of the premiſfleg, in order to the ſuf- 
fering one or more common recovery U recoveries thereof, 
wherein the ſaid Joſeph Danvers and Jahn Danvers ſhould be 
demandants and the ſaid George Townſhend ten and the 
ſaid Jabn Palmer vouchee; which ſaid fine and recove 
ſhould enure to the ſeveral uſes, upon the truſts, and ſubject 
to the proviſoes and agreements therein after declared, to 
To the uſe of the ſaid Archdale Palmer his heirs and af- 
ſigns, until the intended marriage ſhould be ſolemnized; and 
after the ſolemnization thereofythen ; 5; 08 


As ta all the premiſſes in Thurcefton, fix meſſuages &c in 
Wanlip, and one yard-land in Loughborough, and he ſaigꝗ 
meſſuage'&'c in Birflall, = 15 5 wy 6 


To i uſe of the faid John @almer for life, without im- 
peachment of waſte; 4 „% ͤ 


Then tothe uſe of the ſaid Jo/eph Danvers and Jobs Dan- 
wers and their heirs, in truſt to ſupport contingent uſes; 


And after the deceaſe of the ſaid ohn Palmer, to the uſe 
of the ſaid Ann his intended wife, for her life, without im- 
peachment of waſte except voluntary waſte, for her jointure 
and in bar of dower; 5 . 


And after the deceaſes of the ſaid John Palmer and Ann 
his intended wife, then to the uſe of the fifſt ſon of the body 
of the ſaid Fohn Palmer by his ſaid intddedwife, and the 
heirs male of the body of ſuch ſon;̃ - a+; 


And in default thereof, to the uſe of the 2d. 3d. 4th. Sti. 
and all and every other the ſon and ſons of the body df the 
ſaid Fohn Palmer by his ſaid intended wife ſucceſſively, and 
¶ to the ſeveral and reſpective heirs male of the reſpective body 
and bodies of ſuch ſons; ER 8 e > wa 


And in default thereof, to the uſe of the ſaid Foſeph Dan- 
vers and John Danvers their executors adminiſtrators and aſ- 
ſigns, for the term of 5 0 years from. thence next enſuing, 
upon the truſts and for the purpoſes and ſubject to the agree- 
ments therein after expreſſed; L And 


"Þ 


8 
e e Mn, bly 


<A after N be dee Uöteht abort of the dad frm, 1776. 
de uſe of thet dn df tlie body the ſi aid Jahn PBH“. 

by any other 'w e e ts e 0 / 3 
the ay of fact o 8 e 


© Reniairſder ts the uch ef the Kent and al other the ſon 
and ſons of tlie ſuid Jh Palmer by an * he 
ſhould marrys * their heirs male ſuc 


Remainder chr Nr — rue vont 7 | 
faid ARCHDALE Falun; e 5 | 


Remainder to che uſe of awd heirs of the wings Jeb 
Palmer i 5 er 10. ; 


W 


Remaindet = the aſe of 74. bie his bers and . 2 
4 eber. a ti "k . 


And as for and concerning the faid hr f Wankyp «ith * 

ah royalties and appurtenances, and the advowſon &c of 

Wald, the nn, ep in Wanlip in the occupation of — 
Archdale Palmer, and all &c thereto belonging or thiſfewith % 
ufed; from and alter the — of the ſaid marriage, 2 


To the ule of Arcbal⸗ Palmer for life, without  impeachs 
ment of wafte except voluntary waſte 


Reminder hs uſe of John Palmer fe le withoutin im- 
peachment of waſte, derart as —_ . 


Remainder to the uſe of op — 83 
their heirs and aſſigns, during the life of the faid Jahn Fal- 
_ to N the ue eſtates: after limited; |, 4 


der, gfe deceaſe of Archdals arid "TY Pak 
mer — des them, to the uſe of the ſaid Ann the 
intended wife of the ſaid John Palmer, for life, in — 
tatign of her rr c 


Alld as ths the refidue of hs rene whewot x no 0 
was therein vo limited 


* „ 


% 


4 
. From: and ale the + hb of the ſaid bent: mar- 
riage, to the uſe of the ſaid Archdale Palmer Zane _w without 
N ey es * waſte ; e 


* : 


'Vou, v. = =, 4 | * Remainder 


- na 
* rr 


. . 4 2 a 
" 8 . * 
* * . 
, 1 > 1 5 7 . 
d 7 . Y * 4 


177. „5c: —— 
LAT \their executors admitiſtrators and fſigns 8 
- Waris and ZOO wit | aſt; | 


Others v. 
rannte ud and | 


; peackaont os 


| Rerazinder, tothe uſe of Job Danuenrand Jake Da - 
upon truſt to ſupport contingent remainders; W 
| Reinginder, to tlie uſe of Foſeph Danvers and Fohn Des- 


vert their executors adminiſtrators and aſſigns for 400 years, 
ſubjeQ to the  proviſoes and agreements aftermentioned 5 


70 


1 | And as forthe premiſles contained in the fald term— 
| [From and ar the end be determination ofthe fi 


term of 400 years, | | x. 2 


And as for the ſaid. og ao 
— 4 and the advowſan of the ſaid church of Man- 
Gp, and the capital meſſuages in Warp with the pp 
nances before limited to the ſaid Archdale Palmer | ug | 
F 

other for their reſpective lives— 7 1 


Free 


fon of the ſaid Jahn Palmer by the ſaid his intended 
wiſe, and the heirs male of thebady at rſt ſons 


Rexaliter:ab dame: eee all ans every 
other the ſon and ſons of the ſaid Jabn Palmer by the ſaid Ann 


His intended wife ſucceſlively, and heirs male 
hart op, han eng par bodies of Al an ene de 
and ſons : 

Remainder, to 1 the fl zur Palmer and the 
| heirs male of 'his body; rey ee 

Remainder, to the uſe of the ſaid Alu. Palmer his 
Heirs and aſſigns for ever. 


The term of five Wel years eee 10 K. 


OT e GY upon truſt that in caſe at 5 


i] 


-- 


o of the Gid300 
enen — uſe of e 15 haves pt 


2 er Te J e 3. R R. 


| of us of ue mae of ch boby of the edn wo bebe 


üghters, the wuſtres, by ſale or mortgage of the ſaid term 


one paid her at the age of 21 or 
ä wat ſhould feſt happhr,) and alſo the yearly ſum 
of 100 J. for her maintenance and education in the mean 


vided at 21 or marriage, and ſuch dy ſum For their main- 


tenance and education as to the truſtees ſhould ſeem meet, 


"i 
n, or at any time after, there mould be one or! are 2 


| bl 8 ae dime, ee if 


time and till her portion ſhould become payable as aforeſaid; 
und if co or more daughtere, then 3000 J. to be equally di- 


* 
1 
” * 


8 


—— 
Others. 


CCCCGCCCCCC gcaoreongommtuotgy - 


ar Ca 


The term a ate derek de 


aud. | Palmers their executors &, upon truſt, that after 
Archtate ; deceaſe, the ſaid truſtees ſhould raiſe g oo i. 


i niet e e g,. nn 
Abe term of G00 years 8 7 Kenided do the 


; erſtrs for raifing 1500/. for the portion r 
men- 


| dren {of =? which there were hone) e a8 


The ine — wee acorn ſuffered. 


The ſaid took effect: and bout 24th . 
27265 the ſaid Palmer died, in the life-time of his father 
pn 1 Palmer; leaving the ſaid Ann his widow, and only 


bre and no other iſſue. 


n the death of obs Roles, his widow Pe Be ae 
ſettlement, took poſſeſſiom of that part of the eſtate which 
was limited to her in jointurez and continued in poſſeſſion 
thre tilt her death which happened o the 271 of Dec 


* 1764. 


be eg f gung, the grantor, had SIND 77 wives; 
and by the fe, had ifſue the ſaid ahn, who died in his life- 
time; Nilliam, who ſurvived him and was living at his death 
and . — other children, who died infants, or without if- 
ſuc: and by his ſecond wife, he had Henry, the preſent clai- 
mant, and ſeveral ous _— Oe I, , 


* 


T4 


und pay the rey Pos we SA APR 0 Archdat =p] 


hers vis. Ann, a nd 


— — . p " K 
* 6 
—. — . * 
- —— — 6 * 1 2 — * * 
— — - — une 2, .. — [3 wr E * e 
- — — = — b — — = 2 — ů oy by 9% op ox ngen — 
5 — — 2 ao — . — — — — — . go rarer x — — L 
r ö 4 — 
n » 


ans. 
_ 


ite ad 
Others v. 


at uns and 


aber Teague des, ;. BR. 


AnchbabR Paley by dis wil dated the i oth of He 
rer 729; dul executed and: atteſted ſo as; 72 paſs free- 


hold eſtates, after mentioning im che beginning of bis will, 


14 That as for ſuch· Worldly eſtate which Ged hath-been pleaſed = 


beſtow upon him he didethereby diſpoſe of as, follows; 


and after reciting, that, by a Cefralnt ſattiement of lands in 


Wanlip and clfewhete, upon the marriage gf his aldeft fon 


John Palmer deceaſed;: certain: Lands in Nanlip were con- 
veyed to his brother Henry 
ſon Hen Palmer their exelutvth: adminiſtrators and afligns, 


for 300 years, to commence immediately upon his (the tei- 
tator s) death, in truſt, By ſale or mortgage the ſaid 
«© term or otherwiſe, to raiſe 500/. and pay the fams to ſuch 

« perſon or perſons as he (the teſtator) by any writing in his 
« life-time, or by his laſt will, fhould appoint; he did di- 
rect and appoint, that thie ſaid Heury Numer and Henry Pak 


mer their executors adminiſtrators and aſſignaſhould raiſe 


| : the ſum of 300. by ſale or mortgage of the ſaid term, or 
by any other ways and mtans as to them fhould ſeem meets 


and pay the ſame, when raiſed, to his executrix her execu- 


tors adminiſtrators and . 2. r whe TG 


ir 4 GOES! Ws "VF 2 . = 4 THY 


Wereimufter to ber 1 5 


3. * a . 
SY; FTI; i + 5 I 264d £43; 2 it 9 * #4 220 x 


To e 


And then the reſtaror Aeriel in theſe * follow- | 


- 
5 * R Wo J > +; { Foy ia tos ow * 
* n rr Sy l err! Br 8 = 2 4 


Ap WHEREAS by the deceaſe of m 3 ſon obn Pa. 
8 mer, without leaving any 1 iſſue male, ? | 


MWanlip which is now in my on pol n, is by the ſaid 
marriage-ſettlement veſted in nie aud ty heirtein fas ſub- 
ject to the ſaid term of 300 years; I do hereby klye and de- 


viſe the ſaid eſtate, with all and ſingular the appurtenances 


thereto belonging, to my ſon William Palmer, for and during 


the term of his natural life; and, after Hs Aedeaft, to his 


it 0 and all and every other ſon ad fotts' by Kim La 
Fully begotten or to be begotten, ſucceſſively; as they ſhall be 
in feniotity of age and priority of birth, and the 14. Ale of 


the body and bodies of ſuch ſon and ſons reſpectivehy iſſuingz 


and for want. of ſu h iſſue, to the HEIRS MALE OF MY BODY 


begotten; and for want of ſuch iffue to ny ev. right heirs for: 


ever; ſubject, neveftheleſs, to the payment bf: the faid ſum of 


F606). and of ſuch"bther' mou! of money” as * hall hereafter | 
charge upon the faid eſtate. © 3 4 | D 


And the toltator Weh ole an Amit _ te to | Elaiteth 


| wife of his Ton William, for life, to be ifluing and payable 


(as he expreſſes it) out of the faid eſtate at Vanlip then in 


nad own 8 to be * Half yearly, at Ladyday and 
Michaelmas z 


and his::(the- e | 


of my eſtate at 


—- 


bs Eier eee. M 
; the firſt payment to be made on ſuch of: the 


aid feaſt- days as fhould happen next after his death; with 
powers of Ty and diſtreſs, 5 8 the ſame. 


1 


* teſtator thereby dete Hi bad eftate at Want 


* in his own poſſeſſion, from and aſter the Expiration of = 


the ſkid term of 300 years; and the 'raifing the (aid $007, 
his ſon Themas Pal mer (ator by his the teſtator's ſecond, wife 
his exerutors A ay Abu and aſſigns, for à tetm of 300 
years; in truſt to raiſe and pay 1000/. to his two grandſons, 


Charlton Palner and Heney, Palmer the, tuo, fans 0, his (the 


erk fan. Walon, for for eee in the world. 


7501 * __ 28 1 Ys 
hs : V 5 Py IR, 2 * 2 41 * 1 38 


. 0p 


1770. 
— 
Wirres and 
"OI . 
ALMER 

Others, 


11 


Botif e that his febe. . 99 ſon Williom 


Aiokon ſhouldidie before him the. teſtator, whereby the eſtate 
would come to his (the . teſtator's): grandſon Charlton; then 
. . che fahne oo l. vs to be raiſed ——_— the 


* . 
WIr 1 4 * 1 


* 17 5, . 
Henry. 50 \ CT 1 1 L474 May % a S.4 * . . 
7 7 


99514 $16 eee eee A CYACAWIIN an 


2 he bequeathed all the reſidue of his 3 and n 


tels bonds and other ſecurities for money and perſonal 
eſtate, whatſoever, unto his faid: wife Aun Palmer, to be diſ- 


poſed of by her amongſt. her. ent vin gr 
executrix. Us un n s 


%* TY 8 en 23 I FED * n 1 * At N. TCH 


85 AncirvaL® Pain died on ch n wad; ora ; 


Ann his widow and executrix, and the ſaid Ann the widow of 
his ſaid fon: Fohn: Palmer, and the plaintiff Ann Wills his 


Fries Gul and heir at law; and alſo leaving his fon 
NS 


* : N wa 
l * 


4 1 


At che death of Archdale the rad Wan Ai his 0. 
cond ſon by his ſaid firſt wife, was heir male of his boch 
and next brother, of the whole blood, to Jobs Palmer. 


* 46 0 "det Ls _ = i9 4 11 — az 3 £8 


William Palmer , died in 1 , after the death of Archdale, 
and without having alin 17 = rio 8 0 Had y wth 
ſons Charlton, who died in 173 5 before im, without iſſue; 
and Henry, who died after RL in Jay 1743, without having 
ſuffered” any recovery, and left 4 ſen, Hen 7 Palmer, 
who died an infant, without illne, in "Decemd 1 1 ö 


8 


Uron the death of Henry-Jabn, the defendant Heyry Pal- 


mer, the eldeſt ſon and heir male of Archdale Palmer by Ann 


Charlton his ſecond wife, entered upon that part of the eſtate 
in ww will a to have veſted in him on the death of 
34 | | D 'I | his 


n 36 Armagh * 1+ vw in Loth 7 


Taſte Tem 100 nw 4; NE 


_ #770. In fon without iſſur mail, and which was — 
hy rcd mot mr : 
WIr and 


Cond 1 December a Am Paine, th widow of * * 


The faid 4. "Palate; bed obin 1 
1 the plaintiff Ann Wills (hen Arm: Noi xr only 
| daughter; and who is heir of the body of John 6 
| heli at law'cf Nia Falten lier father, of n e 
| father, and of Henry John: Palmer her couſin German 3 and 
| | who has iſſue three daughters by Mr. William Norwood her ſe- 
f - cond huſband, to wit, Ann thewife of Th Hinde,. Ellen 
| che wife of Thomas Emerton ny ng. | 
| mme 1 nt 


* , 2 


m Haley term 1967, ebm ere eee vin 
gy os and the other plaintiffs, ge 207 Henry Fal. 
mur and the other defendants: and by ſuch bill, the plaintiffs 
= Thomas Wills and Ann his wife, in Ber right, as ſhe is Bu af 
lato and heir of the body 9 De fiir and heir general of the 
family, Ged. ww nora. ee er. to 
be intitled, by virtue of t6 the 
of that part 1 
- was limited by the ſettlement to John Pulaen;z and: hkewiſe 
claimed as heir at law of Archdale, the manor advawion.and 
. capital meſſuage of Wanlip, and all the eſtate of which the 
. rxreverfon in fee was limited to Archdale,, as. Noir DEVISED 
his will z and. 3 . iſſues at law for ow es 


and an account of 


title; and to have p 
Ine Os 


| The ſaid aan n * gra 
_ the eſtates S7// mentioned. in the ſettlement. and com 
the 500 ycars term, at HR MALE OF THE BONT — 
DALE, under the limitations in the ſertlement ;. and the, gf ef 


the eſtates, at HEIR ALE on 7 Y CHDALE, 
r will, tis 4 by 


os the 4 of March 9 
ceauſe before the then lord chancellor, his lordſhip ordered tliat 


fe ſhould. be made for the opinion af the. judges of his 
8 92 


* $* + ou 


* 1 
9 : 


— 
1 n ee e 4 


1 Tem 19 Geo. 3, KR. 
onſet cors of Kg bench; and Hh He ume 220 
| | 8 
1 Wanruzy its 5 3 by th ſid, Other: 
* Wrong dated the 15th day of May 1723 to © — 4 3 
40 the defendant Henry ne HEIR MALE oP . f 
« THE'BoDY of ARCHDALE Palma, the 
And & what eſtate pate tot * 
1 (aid defendant 1 unn, at HEIR MALE 
te or THY BODY of che ald Azcupats PaLvgR, by 
* Fa cake Lohan alin 
| Y 


Pedigree. 


-Archdale Palmen: 
- died September, gs f 


no Iſſue by him 
lem Norwood 2d ditto tel Pitta. 


homas ; Wills 2d ditto - 6 
* 7 
no flu: by him —þ | 8 
21 23 1 =P. F ; Y 
ee. 888 > * Fr. 
Wer * & way 3 2 Fs 2 * * hi O. SP, 
>, I — F OI * TE, Wo _ « . 8975 Jo n * 
3 —_ 21 K . *. 4 ) 
TY one 1 Tag Infant in Decem 
< „ ber 1732 
$ 1 e * — : ; * — — 
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Ellen married © 


{Suſannah Elizabe 
Thomas Emerton 


an Infant 


2 * 
r * 
— — ——————— — ED —_ — — 
h 8 — Ex —— LOX. — — 
8 mn — 2 — s A—_ 
> — = nA — - 4 : 


3 — 


was born on 14th 
ov. 1703 


. : Z . = 2d Wife Ann Charlton married 

EX [ | 5 N 19th Dec. 1698, died 1764 
5 Elis, at children z who a 
f ben died in Archdale's life-time, 4 ; 
: = -- „„ A NE 5 —' Iſſue Male infants and without iſſue | 

Bo n : | VVV | Henry the Defendant} [Thomas, Archdale, Charlton, 

who is in poſſeſſion,| land ſeveral Daughters, living 
© and claims the eftate,| © ; 

argeane Adams nabe Jann Wills. K 


On 


This Ca was. 2 * on g —.— as Tos 
1770, by Mr. Serjeant Glynn for the Plaintiffs b. 9 55 „ 
and Me 1 e 3 che Defendants. 1 | 


X87 


2 Gh un 4 c. 0 Henry Palmer could. not _ 
45 4 de . 25 feſt ng by . purchaſe, . ant be a 


general heir, the complete heir not DI OY. 


The firſt part of this caſe, turns upon a | Imitation under a 
deed : en updn d finn der © will. 


He owned, that. i in caſes upon wills, the rule had been 
broken in upon; and a deſcriptio perſone. has been holden to ba 
within the intent of the teſtator, and therefore allowed to be 
ſufficient : but on a deed, the rule has never been departed 
from, or ſhaken; the conſtruction muſt be ſtrict. And even 
upon wills, it is only a clear intention, that can prevail: : 
| en in Fwy "Wis —_ there is no * clear 1 intention. | 


Y 3 


The caſe of . v. „ Bortbon⸗ is diſtinguiſhable; he : Precedents in 
aid, from the preſent caſe. That was a caſe of a fru; and Chancery, 44a, 
was ſo conſidered by Ld. Cooper : but in cafe of a legal 55 Sang — | 
eſtate, the rule of law that has ſo long prevailed and been non 729. 5 
taken for granted, muſt be obferved ; viz. * That he who | 
« claims as heir male by purchaſe, muſt be heir as well as 
4 heir male.” This was expreſsly laid down by Ld. Macclef- 

, in the caſe of Dawes v. Ferrers, in Eafter term 1722. + 2 Peere Wil- 
So that both of them made a diſtinction between a legal liams. 1 Pre- 
eſtate and a truſt eſtate. And in that caſe of Brown v. dents iD ths 
Barkham, it was not. meant that the heir general ſhould take: 
ſhe had a ſum of money given to her by the will, as an equi- 
vualent. It was a ſpecial caſe; in which, the intent of the 
teſtator was to take effect. That caſe can not be reconciled 


to former principles ; and it hag deen 11 confratiQed, 


* 

5 It would be too tedious, to enter into the ae 
lars of theſe caſes, in this place. Therefore I will 

ay e the reader to the caſe of Brown v. Barkham, as 

reported by Sir John Strange and in the Precedents 

in Chancery; and to the caſe of Dawes v. Ferrers, 
as reported by. Mr. Peere Williams, vol. 2 pa. 1. and 
likewiſe in n in 0 589. He may 


alſo 


sf, 


dee. 


— caſes on this fudje, collected | 
by Mr. Viner, in his 14th vol. Title 00 Heir,“ | | i : 

. 3. gage 254 1% 2575 and in. his dk vols - 12. 
338. Lale “ Deviſe,” an account-of the bill. 
Liew of the caſe of Brown v. Barkham 5 with the ; 
___ ſtate and-centificate«of the caſer of Groyn v. Hau in 
15743: which laſt caſe was argued (as I find by my 
898 firſt, in Caſter term 1743, kane ths 

| in the Michaelmar term 4 Fhay 


Auto of it hb wg we e 


itt 


tage? with denn a0 Palmer, 
IEC l 


11 Mr. Serjeant Leigh, contra, forthe Abſtrmiuntny ara a: 


ns: one was «Whether this limitation is good in 2 
N the other, a 8 


This wa an clas ad ccd n d lu. 


In Par v. Mitford ( Vent 299, 1 14. Ch. by 


| * — it to be — Hee * 


3 
8 the body of . 5 ee 
riſe to B; becauſe moved from him. But where 
he who. has the eſtate, limits it to the heirs male of his ows. 


body ; 1 res valeat, he ſhall have it for bit Ife. 


- Therefore it is not neceſſary that H ; Pier hy 
fendant, ſhould take by purchaſe, under "EO oe 


Then wntir ths watt” RR 
tent of the teſtator: he never intended that tlie ply " 
* nnn whilſt any ms ene 


ae he e ws tat Wil chen art . 


fiſted upon by Mr. Serjeant Glynn ;, and relied upon the caſe 


of Brown v. Barkham, in which Ld. Cowper had examined 
every caſe upon this head. This pretended maxim “ That 
4 no one can take by purchaſe, as heir, male, unleſs he = | 
the general heir of the family, as well às heir male, 
neither 2 8 to common ſenſe, nor 8 by args 


* [Rafe Tera v6 Ong. BR. 
1 Tis uus, that e worde „Hes mate,” dne, 


- would: not have been ſufficient ; but the words e Heirs male 
Where. the ſpe⸗ ej 


complete. 
heir is properly and ſufficiently deſcribed, he ſhall take. „an e 


f the body” are' technical and 


Aab b 66: e Rack ets dents | 
and that of a will, a man can't create an eſtate by will, 


which could not be created by deed. INIT AGEs 
argument applies as much to à deed, ee en 


He therefore condaded, a et | 


| WW 


Ms. Serjeant GL uſe ina. 
583558 «angry, , wWhi 


__ within his eſtate tail. But that principle of law 7 5 
he ſaid, to. the caſe now before the court; be» 


not reſult to him Lom. 


2 5 
- 
* . . g 2 
@627 ' 
2 ” 


, 


a 


i | 


| =- in the preſent. caſe there are us grantors.. Archdale_ 
[Palmer was not the only grantor : 6 | 


| He then defended his maxim N been efla- 0 


buſheck by long time and uſage; and ſaid, it had never been 
denied; Thoſe caſes which were holden not t6 be within 8 


; garing gone upon particular circumitances and exceptions. 


And he inſiſted that the conſtruction upon deeds ought to 
though a greater latitude had been allowed 


dee quite 
upon — that a clear intention, if it appeared, 0 | 


prevail, upon a will: which clear intention he denied to 
- n the preſent caſe. , En 


About à week after this argument, the R gare 


| their certificate in the words tollowing— 
Having heard cqunſel on both ſides, and conſidered this 


eaſe, we oo of opinion, that the defendant Henry Palmer "2 


by the indenture dated 15th May 1723, took X reno, 25 
. rig e the bady'of Archaale almer, th © grantor, 


| Incaſe 2 third þ perſon had bean the grantor, we ſhould have 


eee þ under the deſcription a Heir male 
e 


728 


t that Henry 18 would have taken an eſtate in tail 


ade Teri ro Geo. 3. B. R. 


sees ui l nes —— in tuil male paſſed 
W ee to che defendant Finny Palmen as heir male of the 
Wise 2nd the: ſaid emule Haage a n ö you * of 
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Others. | 
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ObjeQion, that T 1 I 8 was 4 "OV } caſe Get at the. uhh lent-aſſizes 
Nears debt wen for the county of Somerſet, holden before 2 5 Juſtice : 
of morethan ten Bathurſt : and Mr. Juſtice Wikles. Es 3 | 58 en 
years ſtanding, Rf e hols goin 
8 . & was found for the Paid ; (eam 90 J. 
a third perſon, | Coſts 40 f. ſubject to the opinion of this court, ort a caſe very 
whece the bank= particularly ſtated, but not neceſſary to be here ſpecified 3 
ON ace becauſe the queſtion lay within a very narrow compaſs. For, 
bon. the money recovered was clearly due from the defendant to 
the bankrupt. The only objection was to the'yalidity” of the 
commiſſon ; becauſe the debts of the petitioning creditors were 
of above ſix years ſtanding, before the ſuing out of the com- 
miſſion; and there was no evidence of any acknowledgement 
or new promiſe within the fix years. It was ftated, « That 
e the bankrupt appeared, and was , examined by. the com- 
« miſhoners under the commiſſion; 3 and was A them de- 

3 


« clared a bankrupt.” | " 


This caſe was argued b Mr. PSS for Fl plantißs; 
and Mr. Impey (now Sir Elijah Impey,) for the defendants: 
and the only queſtion was © Whether the petitioning creditors 

. ©. were not precluded from applying for the commiſfipn of 
«© bankruptcy, by reaſon of the ſ years which had incurred 
ec between the original cauſe of their debt, and he time of 
« their applying for the commiſſion,” - 


Mr. M. ansfield argued, that theſe fix years belig elapſed 


was no objection againſt the application for a commiſſion of 
LON "ATE 


iP 


+ Term 10 Geo. 3 K E. 


| bankriptoy'by-ih& petitioning creditors. The ftatute relst- 17) 
ing to eee yoo gez. rin A > 
the recency or the petitioning Creaitor's 3. I Only. requires QUART G01 | 
the Bae ö * hat it be really due.” And 3 of 4400 [ A 
mitations (21 Jab. I. c. 16. 5 3.) relates only to the time Eidridt. 
of bringing actions: it does not limit the time of applying 
for a commiſhon of bankruptcy. The debt remains a ſußſſting 
debt it is not extinguiſhed. The ſtatute of limitations only 
affects the remedy : it only limits the time of bringing the 
action. If the debtor does not inſiſt upon the ſtatute of li- 
mitations, he will be obliged to pay it. And here, the bank- 
rupt himfelf makes no hjetion to it: he has ſubmitted to 


term 13 C. 1. Swayne et al v. Mallinger, reparted in 2 Str. 
746. es a commiſſion of bankruptcy iſſued in 1726; 


Mr. Impey, contra, for the defendants, argued that by the 
conſtruction of the ſtatute of limitations and of the bankrupt 
acts, a creditor who had ſuffered fix years to elapſe, was pre- 
cluded" from applying for a commiſſion. He did not af- 
ſert or even intimate that the words of theſe ſtatutes ex- 
tendec them fo far; but he ſaid that it was within the intent 
andIpirit, of the ſtatute. of limitations; which meant equally 
to bar all concurrent Juriſdictions. And it might here be 

taken advantage of, he ſaid, in evidence, upon the general 
ſox. He mentioned the anonymous caſe in 1 Salk. 278. pl. 
1. but chiefly relied on Hor/ley's caſe in chancery in the year 
1728, after Trinity term; where the then Lord Chancellor 
ſuperſeded the commiſſion, becauſe the debt of the petition- 
ing creditor was of more than fix years ſtanding. He cited 0 
This caſe from Moſeley's Reports 87; (which book Lord 
Mansfield told him he ſhould not have quoted :) but he alſo 
produced a copy of the order, from the regiſter's book. 


Mr. Mansfeld, in reply, not only denied that this could 
be given in evidence, upon the general iſſue pleaded; but 
alſo denied that the matter itſelf is any legal ground of ob- | x 
jection. i | 


As 


8636 A e bee 


1 : $6 10 te cas cved from x book called Als Reors 
3779. nnn . 


3 W Lon MaxemzrLo-—The order, A cos 8 d 
eas. cc To ſuperſede the — e re 


* | ground is ſhe 


1 r ry 5 the ans on 4 
the debt it away 
debtor may either take advantage of the ſtatute of limitations 
F for bringing the 
action; or he may wave this advantage: and, in Bungy, he 
ought not to defend himſelf by ſuch a plea- And the flighteſt 
word of acknowledgment will take it out of-the. ſtatute. 
Here, the debtor himſelf has not objected: he has ſubmitted 
| to the commiſſion, and been examined under it. Therefore 
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I don't think that Horſley's caſe is un authority ; i in as much 
as no particular ground , for the ſuperſeding of the 
commiſſion. But the caſe of Swayne Wallinger is in 
N for, though the promiſſory note, which was the debt 

the petitioning creditor, was of above fix years ſtanding, 


1 Ch. J. Eyre allowed it to. be gooey” tying, *' 
ot e ee 09. Range 5 Gol 


Tur OTHER THREE 3 Mr. Jultice 3 

Mr. Juſtice WII LES, and Mr. Juſtice Bracksromm con- 
curred with the chief juſtice, that his objection lay only in 
the mouth of the bankrupt himſelf; OI OE Eby 
appearing and ſubmitting to the commiſſion, and 
amined under it; and that, as the debt ſtill ſoblifted, (though 
the remedy was taken away, this was ſuch an acknowledge- 
ment of it, Ione EOS pgs mem Lag 
make the objeCtion. | 


* Cour therefore — — 
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pu ment; — y Serjeant = Io 

or uſtify under 
He eee, wad. If jw . eee. 
| 2 prove copy 

of judgment, 
upon which writ 

was grounded. 


| The caſe ſtated, fr he opinion of the coun, un th 


v. 1 Plaintiff 1. againſt ls FEW 
peep erlag, and Lee _— 
1 IVES | Defendants. | 0 


; " ls was an action 1 une * 

„I againſt the 1 for ſeizing takin ag. 
nnd; carrying away divers and chattels of the plainti 

particularly mentioned in out declaration, and for converting 

= Sfpolng thereof to their own uſe ; to plaintiff's damage 
200 J. to this declaration the defendants pleaded © Not 
W 
as were Nel. 


That 1 and . al; in the de- 
claration had been od MENS n, 
| the on of the ntiffe ; 


That the ſaid Villas s * ee 1568, 
Zaving made a BILL OF SALE of all his. houſhold goods, to the. 
plaintiff, his facher, amongſt which, were the goods and 
chattels mentioned in the declaration, (which bill of ſale was 
FRAUDULENT againſt creditors,) was arreſted on the 19th of 
"Fn H26ks e ſuit of one Henry B 8 ON of 
n a arrelt, ; 


That the defendants produced in evidence, upon this trial, 
nu writ of fer? faciut iſſued out of this court on the 27th of 
July 1768, againſt the ſaid William Martyn at the ſuit of 
Hugh Pullin, 0 directed to the ſheriff of Devonſhire, ' com- 
of the k him to cauſe'to be made, of the goods and chattels 
of the C as well 2 debt 

of 
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meer i had been-adjudged t che fad Hugh Pullin lar his damages 
fy 22 which he had ſuſtained as well by cation of the detainin — 


g : ” 
* N LEE 5 - 
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of 3200 which the ſaid flak Pullin had 8 A 
the ſaid William M artyn, as alſo ſixty- three ſhillings which 


that debt, as for his coſts atid charges by him about his 


ae in that behalf e r whereof: the aid William Martyn 
haas been convicted; as by the record and proceedings thereof 


remaining in the court of our lord the king before che king 
himſelf at Mſminſter, manifeſtly: appeared: and that the 


deeriff ſhould have thoſe monies before our) faid lord fhe king 


at Weftminfter, on Monday next after the morrow of all. ſouls, 
to render to the 1 Wr lire. for the debt and damages 


44 . wy 


aforeſaid. £ ? * ju . E ie 2 N 4 782 12 1 52 FPS HA” N 4” a | 
X * oof 
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That TY: Gai ſheriff Sw made is watrant; directed 
to the defendant Edward Manley, one of his bailiffs, to ex- 
; ecute che aid: writ : and the fald Edward. Minley, taking 

to bis aſfiſtance the other two defendants, did, by yirthe of 


the ſaid writ and warrant, ſeize aul take in execution the 
goods and chattels mentioned in the ſaid rg hn 


fer. the goods and chattels of the ſaid William Martyn, an 
which were then N in the faid Wi 22 us "houfh. | 
At the” 52 of chis cauſe, vo copy of thi mnt. pen 
Torn ence-c 


bid the Taid writ was N Was 
for WANT whereof, " 2 verdi the trial Was found for 


the plaintiff, with 281. meg Es * to the n wt &f 
Ni 


8 bits 


the court upon the following” queſtion . 
reer ruf 22522 


ce ' Whether, _ in this, — it were neceſſary for the 

4 defendants, Being *S$HERTFrs OFFICERS, upon the trial 

. of this cauſe to product ard prove à Copy F the p- 
© MENT y_ which the ſaid writ'of Kiri facias iſſued. - 


The ferjeant cited the caſe of tab "Bills et al. a 5 
Lord Raym. 733, as in point for the plaintiff. That Was in 
treſpaſs brought againſt the ſheriff, for goods taken; Upon 
« Not guilty” pleaded, the ſheriff | gave in evidence, „ That 
- « he levied them in execution, by virtue of 4 "fri \facias,” 
Thie plaintiff made title to the goods by à prior execution, 
but fraudulent ; arid by bill of ſale made of them to him by 
the officer, 95 the ſheriff predeceſſor to the defendant.) 
And upon the trial before Holt chief juſtice, it was fuled by 
him, after argument of the counſel of both ſides, © That 


te the defendant, though ſheriff, ought 10 give in a a 


« copy of the judgment.” But it would have been, otherwiſe, 
If the treſpaſs had been l by the perſon . whom 


ghe fie facias iſſued. - 
Lorp 
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1 Maxerrai.o—That caſe proves, e That, as 1770, 
- & the action is brought by a ſtranger, the judgment muſt be 

te proved” and the general apprehenſion is, © That it is MazTrn v. 
« neceflary to produce a copy of the judgment.” And the F 7Ocher _ 
reſt of ag: court derte 2 7 his n AY: 


Bor THE WHOLE coun were likewiſe of opinion, 
that this recovery in this action brought > the father upon 

_ a fraudulent bill of ſale, merely . not a real fair 
tranſaction, but leaving the poſſeſſion in the ſon, and fraud» 
ulent even at common-law independent of the ſtatute of 1232. 
Eliz. c. 5.52. was ſhameful, unreaſonable, ' and againſt | 
juſtice; and that the verdict ought not to ſtand. It might 
have been left to the jury, Whether the plaintiff was in 

&« poſſeſſion of the goods, or not.” It was a matter fit to be 
left to a jury. But it is a ſhameful thing, to ſet up this 
fraudulent colournege bill of ſale, as 2 a real conveyance of the 


E 
ü They thought, therefore, that « te dens might 
be at liberty to move for a new rial | 


Mr. Mansfield. accordingly moved for a new trial ; and 
obtained a role to ſhew cauſe. e 


Serjeant Heath now ſhewed cauſe. 


Lon MansrieLp—The bailiffs are e only nominal: 
the plaintiff i in the original action, Hugh Pullin, is to be 
conſidered as the creditor of William ett the ſon of the 
preſent plaintiff. 


The copy of the judgment ought to have been produced. 


But the verdict ariſes from a ſlip and inadvertence : it is 
againſt law and juſtice. 'The plaintiff has no merits. The 
bill of ſale was fraudulent : the ſon remained in poſſeſſion. 
'The en, is manifeſtly contrary to reaſon and juſtice. 


Therefore HIS Loxpnp and the * Couxr were una» 
nimous, that there ſhould de — | Et 
A NEW TRIAL, On bn of . | 


* 


Vor. v. 1 Rex 
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r ; Rex 4 Inhabirants of Witney, ö 


og. S. C.) 


+ nom og | R. Sehen Davy, Mr. > POP and Mr.  Dartdy Daridridge, 


Order of ſeiions ſhewed cauſe 3 We an n of ROOF me 


quaſhinga for quaſhing a em 


poors rate, 


rr thewing o cauſe n 
. * this order of ſcſhons ſhould not be quaſhed. 


1 The order otiginclly 5 wp hither: in return to che 2 
5 rari was afterwards altered by conſent of the counſel on both 
ſides; and a new one was, by the like conſent, ſubſtituted 
Inſtead of it. This was done under the following rule— 
Rex v. Inhabitants of Witney in Oxforaſbire—By conſent of 
«counſel on both ſides, it is — that the order agreed 

. to by the proſecutor and defendants in this cauſe, and now 
cc produced to this court, be accepted, and annexed to the 
cc writ of certioruri iſſued in this cauſe, in the room and 
« ſtead of the order returned with the ſaid writ-of certiorari. 


& On the motion of Mr. Solicitor General, for the 'defend- 


bes ants: b confent of Mr. Serjeant Davy, for the profecu- 
ce tor.” This rule was made on Medugſiy next after the 
morrow of the Purification, 10 0. 3 (which _ laſt term. ) 


The order originally ſent up was as follows— 


Oxfirdſhire—Trinity ſeſſions. 80. T. 3. 


Upon the appeal made to this court, by Henry Dorne, and 
others, againſt a poors rate made the 22d day of May 1768, 
for the relief of the poor of the pariſh of Witney in this county, 
It is ordered by the court that the ſaid appeal be and is hereby 
quaſned; ſubject to the opinion of the court of King's Bench, 
upon a caſe to be ſtated by i. | 


The caſe, as it tood at fob was di- 


That there are in the town of Witney, and long . — been 

many manufaFurers employed in the making of blankets, and 

a ether traders, who employ under them a great number of ſer- 
| vants and apprentices. That the ſaid manufacturers and 
traders have been conſtantly aſſeſſed to the /and tax ſor their 

reſpective focks in trade; but have never been charged with 


the payment of any rate for the relief of mw pcor, on . 
| e 


_— 


| 
! 
t 
| 
t 
1 
a 
1 
t. 
tl 


made 22d May 1768, for | 
of Witney in the county of Oxford, the cauſe of appeal was 
for that there were within the ſaid pariſh many manufacturers 
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41 U eee ee is 5 * 
been and are conſtantly aſſeſſed to the relief of the poor, as 
del! as to the land tax. And that the overſeers and chu 

wardens of the burrough of Vi — have generally been traders ? 
but that thee Have beep. ance of che contrary. | | 


The queſtions ſubmitted to the opinion of the court 
of * . are. | 


1ſt. Whether the $TOCK employed in pgs by a manuface 


turer, or any other STOCK 1N TRADE of a manufaBturer, ſhall 
be rated to the POOR-tAX. 


2d. Whether the STOCK IN TRADE of any OTHER trader 
ſhall be rated. to the POOR-tax. 


The new order and ſtate of the As ſubſtituted (by con 
ſent) inſtead of i it.—was as follows— 


Upon the appeal of Henry Dorne and oe again a rate 
e relief of the rooR of the pariſh 


of blankets and other traders who employ under them many 


ſervants and apprentices : and fuch manufafturers and traders 


were not aſſeſſed in the ſaid rate, for their STOCKS IN TRADE. 
And for that reaſon only, the, aid rate was quaſhed ;—the 
court of ſeſſions conceiving itſelf bound to quaſh the rate on 
account of the em/ſion of ſuch flock in trade in the ſaid rate: 
ſubject however to the opinion of the court of King's Bench 
on the following facts. | 


Ir APPEARED and was ADMITTED that there havd long 


been many ſuch manufacturer. and traders within the ſaid pa- 


riſh, who have been conflantly. aſſeſſed to the and- tax, for 
their reſpective flock in trade; but none of whom have ever 
been charged with the parent of any rates for the relief of 
the yooR ;; on account of ſuch $TOCKs, Thit as well the ſaid 
eee and traders, as all other occupiers «sf nds 
and houſes within the ſaid pariſh, have been and are con- 


ſtantly aſſeſſed, in this and all former rates for the relief of 


the poor, as well as to the land- tax, for the lands. and houfes in 


their reſpective occupations : and that the churchwardens and 


overſeers of the faid pariſh have been generally, thou gh not * 
ways traders. 


E 2 e 


— — _w * 22 * o = 
— — 3 — ” 8 > — =D IM 
2 po — — — — 
— — — — — — Zo + 8 - — 2 — 2 — — 
— —— — — 4 5 = . — 4 — * — = 71 = 
2 — —— — — — — — — 9 - 
— *. — — 2 


JET $0 X — — 
G 
4 —.— 


A 

7 
- . . . 
— oe eg — whe” owns 


in os 


eva. ——- Aa. 


— 
2 


. FM FT ͤ T S 
„L 22 Peers . X 
VV 0 a your, eG Gb Bal ee ls i ore Ceri 5 2 
bs wy As ſy +" 5 W . PRI EIT 3 
LE us ann; — "os : - 


N ; 
e 


2 e 2 
Fo * N . b 888 
3 TS „ K K DE 
- y — De 
— OE 4 
4 — . 
Re... —— 
— 


2636 
1770. 


REE v. 
Wiru EVI 
* Inhabitants, 


caſe, takes no notice at all, of this point. But that was an- 


poor, for his ſtock in trade. ; | 


would make great confuſion, if the court were to give gene- 


are Here aſking a general opinion, without any particular caſe 


Eafter Term 10 Geo. 3. B. R. 


The counſel who argued in ! of the order of ſeſſiony 
cited and relied upon a caſe reported in 2 Ld. Raym. 1280. 
The Queen againſt the Inhabitants of Barkzn, . 5 Ann. 
1706; where it was ruled * That a farmer non erit onerabilic 
„ taxabilis ad ratas pauperum pro peculits, Anglicè flock ; et 
« guod_artifex, Anglice a tradeſman, ef onerabilis et taxabilis 
pro peculits, Anglice ſtock, in arte, Anglic> trade.” This 
refolution, they ſaid, is expreſsly in point © That a tradeſ- 
« man is chargeable to the poors rate, for his ſtock in trade.“ 


But Tnz CovurT were not. ſatisfied of the authority 
of this caſe cited from Lord Raymond : Lord Mansfield ex- 
preſsly called it a ſtrange note,” They obſerved, that the 
opinion of the three judges, Powell, Powys, and Gould,” was 
only ſaid to be“ That a farmer, for his ſtock, was not tax- 
cc able;” contrary to the opinion of Holt chief juſtice. But 
it does, not appear that a queſtion was directly put to them, 
cc Whether a zradeſman was taxable to the poor, for his ſtock 
cc in trade.” It was alſo mentioned, that 2 Salk. 45 2. which is 
referred to (in the margin of Lord Raymond) as: the ſame 


other branch of the caſe ; and of a preceding term, namely 
Paſch. 5% Ann. The court, however, gave no explicit opi- 
nion upon the merits of the preſent caſe; though they ſeemed 
very far from allowing that a tradeſman is | rateable to the 


* * 


Whatever may be the future determination of that point, 
whenever it ſhall come regularly before the court, they held 
it improper and inconvenient for them to enter into the diſ- 
cuſſion of it upon the ſeſſions order as it now ſtands. It 


ral opinions, upon vague ſtates of caſes: they are to judge 
upon tte caſe before them; and their judgment ought to go 
no further than the caſe ſtated to them goes. Whereas they 


ſtated. They aſk —© Is ſtock in trade rateable to the poor- 
ec tax ?” They aſk us this general queſtion ; without ſtating 
it What is ſtock in trade; or, © What it is that the rate 
« has taxed ;” or Whether theſe people have any ſtock 
« jn trade;”” or what that ſtock in trade is;“ nor any 
particular deſcription of what trade is * meant.“ The ſtate 
of the caſe is quite imperfect and vague, Ss 


This order of ſeſſions is clearly wrong, upon the face of 
it; and ought to be quaſhed, as an improper one. They 
I. 2 . 5 1 | have 


Faber Tem 10 Geo, 3. B. K. 


have laid it down as a principle, © That ſtock in trade ought 
< to be rated to the poor.” But if that point had been clear, 


E upon quaſhing the whole old rate, a new one ought to 
a 


ve been made; and ſuch particular perſens put upon it, as 
appeared to have ſuch ſtock in trade, according to the re- 
ſpeCtive ſtock in trade which they had, and for ſuch their 
ſtock in trade, (particularizing how much it was.) Such 
perſons as had been injured by being overcharged, ſhould 


have been relieved; and thoſe who were improperly omitted 


ſhould have been put on, and properly charged: and then, 


if any perſon had found himſelf aggrieved, or had any ob- 
jection to any perſon being put on or left out, or to the ſum 


charged, he might have appealed. [See 17 G. 2. c. 38. 
6 4-] Whereas, here, they have not exerciſed their judi- 
cial capacity in the manner they ought to have done. 


PER Con' unanimouſly, oRDERED that the order of 
ſeſſions made for quaſhing the rate, upon an appeal 
made by Henry Dorne and others, againſt a poors rate 
made for the relief of the poor of the' pariſh of Witney 
in the 2 of Oxford, be quaſhed for the inſufficiency 


See this point about ſtock” in trade being rateable to the 
poor, diſcuſſed in the caſe of Rex v. Guardians of the poor 


of the city of Canterbury, in my 4th volume, pa. 2291, and 


ſee the two notes at the end of that caſe, pa. 2294, and 2295; 


particularly the latter, referring to the caſe of Ring wood on 
28th June 1775. „ | 


The End of Eaſter Term 1770. 19G. 3. 
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Trinity Term 


On Friday 22d June 1770, William Henny Aßb- 
hurſt of the 2 £46 Eiq; oy d. 
| upon being appointed a Judge of this Court; 
4 on Monday following, the 2 5th, he took his 
| leave of that Society, and went out Ser- 
jeant; and the next day, 7. Wa the 26th, he 

took his ſeat upon the Bench 


The vacancy was occaſioned by the death of 
Mr. Juſtice Yates, then one of the Judges of 
the Common Pleas, who died'on the 7th of the 
ſame month of June 1770. upon whoſe 
death, Mr. Juſtice Blackflone removed from 

this Bench into the Common Pleas; which be 
was always underſtood to have had in view. 
whenever opportunity ſnould offer. 


— 


Teefty ash Roe, on the ſeveral Demiſes of Thomas Urry and 


June n Elizabeth Haldane, v. Harvey, 
Deviſe of all the | HIS caſe (mentioned before, in page 2484,) now came 
reſt of his ef- on upon a ſpecial verdict ; and was argued by Mr, 


— ame al Mansfield, for Mrs, Haldane, the widow and deviſee; and 
ever, to his by Mr, Popham for the defendant, the heir at law, 


wife, her heirg 
executors and 


np ary ey The land in queſtion was the only real eſtate the teſtator 
bee. had. He deviſed © All the reſt and refidue of his fate 
| | | | $6 whats 


Trinity Term 10 Geo. 3. B R. 


. \hatſoever and whereſoever, to his dear and loving wife 
* Elizabeth, her heirs executors and adminiſtrators,” 
Mr. Popham endeavoured to ſhew that the term © Eſtate” 
does not neceſſarily mean real eſtate. 1 


| But LorD MansFIELD. anſwered him, that the word 
« Eſtate” carries every thing; unleſs tied down, by particu» 
lar expreſſions. 5 | ) 


HURST concurred. 
Judgment for the PLAmnTIFF. 


_—_— Cu — -,.. end 


Burrough, Widow, verfus Skinner. 


THE defendant was an auctioncer; and, in chat charac- 
ter, had ſold to che plaintiff an intereſt in land, for 


an objection to the title, and. the want of diſeloſure of certain 
eircumſtances which ought to have been diſcloſed at the 
time of the bidding, the plaintiff (the purchaſer) declined 
going on with the contract: and, in the opinion of the 
court, ſhe had ſufficient reaſon for ſo doing. She therefore 
required the auctioneer to pay her back his depoſit of 50/. 


this action againſt him, to recover it. The auctioneer paid 
8 J. into court. The cauſe was tried: and the plaintiff ob- 
tained a verdict. The auctioneer moved for a new trial 
and had a rule to ſhew cauſe, »_ e 


| But, upon ſhewing cauſe, 


Tux Count were clear, that the action lay againſt 
che auctioneer. The money does not appear to have been 
paid over by him to his principal. But if it had been ſo, yet 
the objection appears to have been made before it either was 
or ought to have been ſo paid over. He was a ſtake-holder, 
a mere depoſitary of the 50 l. and ought not to have parted 
with it, till ſuch time as the ſale ſhould be finiſhed and com- 


Mr. Juſtice Wit.Les. and Mr. Juſtice Asn- 


Var and 
HALlvDANE U 
HARVEY» 


AuQtioneer li- 
able to biddes's 
action for depo- 


which the plaintiff had paid him a depgſt of 50 J. but, upon gt, where bid- 


der has ſufficl- 
ent reaſon not 
to proceed, 


The auctioneer refuſed. Whereupon, the bidder brought 


E 4 | pleted, 


. : * ; 
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17%. pleted, and it ſhould appear in the event to whom it properly | 


Bunnovenyv. 


They alſo thought that the auctioneer Had acknowledged 


4 
SEINNER, | 
| himſelf to be liable to the action, by paying money into 
court. T 4 
4 5 They therefore o unanimouſly diſcharged the rule for 
 ſhewing cauſe why there ſhould not be a new trial. | 
| | * cu”, uſtice As rox was not preſent z being engaged f 
in the court of chancery, as one of the lords commiſſioners. | 
Monday, 2d 1: avs ear e 3 
3 ; Rex verſus Thomas Dunn. 5 | | 
Perſons com- HE defendant was brought up, on Saturday laſt, the | 
2 | or Le ARR zoth of June, from Maidfone gaol, by a babeas corpus : 
5 -houſe to which the following commitment was returned. 
cers in the g r WT 1 a . 
- — 9 K ENT— TF oO all and every the conſtables and other 
not demand to to wit officers of the peace ſor the ſaid county, 
be bailed es og whom theſe may concern; and to the keeper of his majeſty 
en. gaol at Maidfone in the ſaid county $2 = : 


Theſe are, in his majeſty's name, to command you and 
any of you the ſaid officers, forthwith, ſafely to convey and 
deliver into the cuſtody of the ſaid keeper, the body of Tho- 
mas Dunn, being charged before me, one of his majeſty's 
Juſtices of the peace in and for the ſaid county, by the oath | 
of Fohn Thomas, one of the officers of his majeſty's cuſtoms, 
for forcibly reſifting, hindering, affrenting, abuſng, beating and 
wounding him in the execution of his office, on the 1 1th inſtant, 
in the pariſh of St. Paul Deptford in the ſaid county, te the 
hazard of his life; the ſaid 7 homas Dunn being then, with 
others, armed with offenſrue aveapons, to wit, clubs ;, whereby |, 
ſome prohibited and uncuſtomed goods were forcibly carried 
and conveyed away by the ſaid Thomas Dung and others, after 
they had been ſeized by the ſaid John Thomas, And you the 
ſaid keeper are hereby required to receive the ſand Thomas 
Dunn into your ſaid priſon, and him ſafely there to keep UN» 
TIL THE NEXT QUARTER SESSIONS, And for your ſo doing, 
this ſhall be to you and every of you a ſufficient warrant. 
Given under my hand and ſeal, this 26th day of May 


1770. 
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This commitment was founded upon 13, 14 C. 2. c. 11. 
$6. which enacts That where any officer or officers ſhall 
« be by any perſon or perſons armed with clubs or. any man- 
« ner of weapon, forcibly hindered affronted abuſed beaten 


e or wounded as aforeſaid, either on board any ſhip or veſſel, 
4 or upon the land or water, in the due execution of their of- 


« fice, all and every perſon or perſons ſo reſiſting affront- 
ac ing abuſing beating or wounding the ſaid officer or officers 
« or their deputies, or ſuch as ſhall act in their aid or aſ- 
« ſiſtance, hall, by the next juſtice of peace or other ma- 
« giſtrate, be committed to priſon, THERE T0 REMAIN TILL 
% NEXT QUARTER SESSIONS. And the juſtices of peace of 
« the ſaid quarter ſeſſions ſhall and are hereby impowered 
c to puniſh the offender by fine, not exceeding 100 4. and 


« the offender is to remain in priſon till he be diſcharged 


d& by order of the exchequer, both of the fine and of the 


« ;mpriſonment, or diſcover the perſon who ſet him to work; 


« to the end he may be legally proceeded againſt.” 


The only queſtion was © Whether the defendant was 
40 ba;/able, or not,” 42 


It was thought, at firſt, chat this matter had never come 
in queſtion before. But a caſe was afterwards mentioned, 
which I find amongſt my notes : and it is as follows, 


The name of it was Rex v. Walter : the time, Hilary 
1741, 15 G. 2. it was a commitment upon this ſame act of 
arliament; a habeas corpus brought; and exceptions taken 
y the then Mr. Deniſon; the defendant afterwards charged 
with a new and better commitment, which was nevertheleſs 
objected to: but Mr. Deniſon inſiſted, that even admitting it 
to be a good one, yet the defendant ought to be admitted to 
bail till the next quarter-ſeſhons. It was adjourned ; and the 


man brought up again. Sir Dudley Rider, then attorney 
general, argued, that the defendant could nt be bailed : ſo 


alſo did Sir John Strange, then ſolicitor general. The judges 
diſcufſed the point; but, in the end, were deſirous to con- 
fider it more fully, and to have it further ſpoken to. How- 
ever, as good bail was offered, the attorney and ſolicitor 
general conſented to rake bail. But the court took particular 
notice, That it was done by conſent ;”* and expreſsly de- 
clared it to be * Without prejudice to the queſiion.”” (So that 
it does, in effect, ſtand as a matter that never has before 


come in queſtion ; at leaſt, as far as this cited caſe is con- 


cerned. ) 


Tus | 
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Tun Couxr did not now declare any opinion 
rn 


again on Monday. 
| And being now brought up accordingly, | 


5 Tan Covnr e were unznimoudly of opinion. w' #6 | 
4 Mr. lis ab. mand him. They obſerved, that this was net an application to 
tent inchancery. their diſcretion ; but a demand to be bailed, as of, abs, And 
they were clear, that a perſon committed under 13, 14 C. 2. 
c. 11. $6. l the next quarter- ſeſſions, could not claim to 
be bailed, as a gb: for that the letter and meaning of this 
act of parliament were, both of them, plain and manifeſt, 
That the offender ſhould remain in prifon, in tere 
* till the next quarter - ſeſſions.“ It was not neceſſary to uſe 
the technical terms without bail or mainprize :* the im- 
port of the words uſed in the 4c is fuſhciently . x 


N. B. This offence has increafed fo much, that the "2 
giſlature have been ſince obliged to follow it with omg 
9 ſee 9 G. 2. c. 35. 110. 


The End of Trinity Term 1770. 10 C . 
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Bigby, Widow, nt Matthew Kennedy and (2 Black \Reps 
Patrick Kennedy. en wm 


Nov. 
The follouloy- cle e a 


f - 
of ſo peculiar a nature, and upon a ſubject which occurs W 


o very ſeldom, that I have been intentionally 
nute 2 circumſtantial in deſcribing the method 46. a „„ > 


F proceeding in it; as I conceive that it may not only be 
£ amuſement to the cur:o/ity of ſome — but . 
alſo be uſeful as a precedent, and ſave the trouble of 
ſearching into rule books and records, whenever a fu- 
ture appeal fhall happen to be brought ; eſpecially, as 

this was an appeal againſt two different perſons, who 
were brought into court at frond times and from wy 


ferent cuftodies « 


T hops this may farve as 2m apology for the length of this 
caſe, In the progreſs of this volume, I propoſe to 
avoid tediouſneſs in reporting the particular caſes; as 
V eem not worly. 06> 


porting, 


HIS was an appeal of death brought by the widow of : 
the perſon killed. SE 


As it is only a vindictive action, the proceedings are on the 
civil fide of the court, and not on the criminal ; though the 
defendants are purſued not only criminally, but even capitally. 


Appeals are alſo local actions; and may be commenced 
either by writ, (an original out of chancery, returnable in 
this court 3) or by bill, if the defendant be in actual cuſtody, 


or bail filed. "OS: 5 11 Mod. 24 Og 
"2 i" 
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217; (The record is penes Mr, Benton: it was returned by | 
certiorari, on the civil fide.) Reeves.v. Trindle P. 3 G. 1. F. 
R. Compns, 25 7. Cuſtel v. Bambridge and Corbet. M. & Ii. 


"Hr G. 2. B. R. Pyle v. Grant. MH. 1729, 3 G. 2. B. R. 
v. Nichols, M. 1730, 3 G. 2. B. R. The appeal 


3 Liſle for the murder of Armſtrong was by bill, at the 


aſſizes. — proceeding was entered upon che record 
of the indictment, together with the conviction of man- 


* Hil. 3. V. 3. ſlaughter, and returned into this court upon a certiorari n: 


and the appeal was alſo returned; but upon the record of 


that, no mention was made of any proceeding. Liſſe was 
alſo brought up to the bar, by habeas corpus, He was bailed 


rally, on the crown-lide, © To appear de die in diem. 
Sir Samuel Aftrey, clerk of the crown, officiated in the matter 


of his praying his clergy. The appellant afterwards appear- 


mg, the appeal was arraigned in French, by the appellant's 


counſel. * And the. clerk of the crown going to arraign him 


likewiſe, it was objected © That the appeal was diſconti- 
* nued. This objection being over- ruled, it Fry then queſ- 


tioned «© On which fide appeat the appeal ſhould bearraigned.” 
Et per curiam, a civil cauſe is always on the ples fide, unleſs 


it come in by attachment. And Mr. A/on aid, © Appeal, 


«« whether by writ or bill, was always arraigned in Engliſh, 
*. on the p/ca-ſide ; unleſs it came in by certiorari: for, then 
* it was on the crotun-ſide. Accordingly it was ruled in 
that caſe; but not to make a prucedent. tk 60, 67, 62. 
The fame caſe is reported in Shinner 69 1. Carthoew 394. 
12 Mod. 109, & 157. Comberlach 410, 411. and Keyling 89 
to 108, very much at large: but nothing appears in thoſe 
reports relating to the form of the proceeding ; only that 


Coniberbach mentions that Sir Samuel Airy demanded of the 


iſoner © What &c:” whereupon he prayed the benefit of 
his s clergy. And this ſeems to have been ptoperly within 
Sir Samuel Aftry's province; though none of the civil part 
of the buſineſs might be fo. The form of the bill itſelf is 
quite a cio proceeding. And the entry of Armſtrong v. 
Liſle is on the plea-ſide, upon a roll of Michoelmgs term 8. 
V. 3. No. 561. It may be ſeen at full length in Tremain's- 


Pleas of the Crown, pa. 20 to 27. Where ſee alſo the en- 


tries of Goreing v. Deering, M. 1 J. 2. pa. x5 to 20. and 
Orbell, vid. v. Ward, H. 3, 4 75 2. pa. 27. to 29. and Kil- 
Tegrew v. Vincent, Ties; 4 pa. 29 to 32. all of them, 
appeals of murder. The op caſes of Caftel' v. Bamb#hidge 
and Corbet, and Pyle v. Grant, and Parry v. Nicholls, hap- 


| pened almoſt within 7 ſame year, and were all of them 
a 


prior to the act of parliament of 4 G. 2. c. 26. „ That all 


« proceedings in courts of juſtice ſhould be in the Engliſh lan- 
cc guage. I was preſent at them all; and, for curioſity, will 


mention the form of * the appeal. In the firſt of 
them,, 
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them, Mr. Filmer, counſel for the appellant; arraigned it in 
law-French; and then Mr. Clarke, the ſecondary on the civil 


de, readitin Engli 55. In the ſecond, the appellant's coun- ' | 
| ſel firſt read it in law-French; and Mr. Clarke, the ſecondary Kauen biss. 


on the civil ſide, read it in Tau In the third caſe, Lord 
Raymond, then Chief Juſtice, ſaid that the right way was 


for the maſter on the civil ſide to read the appeal in Latin; 5 


and afterwards in Engliſh, if the appellec deſires it. 3 
As this fort af e Aim ig fo eien unde uncommon; and 


has not occurred for almoſt half a century, I was willing to 


preſerve the memory of what I have WORN e, and 
will now proceed with the preſent caſe, i 


It firſt came before the coutt upon Mendey the 21ſt of | 


Mr. V. 5 og on behalf of the 1 moved for a writ 


of certiorari to be directed to the juſtices of our lord the king 


aſſigned to deliver the gaol of Newgate in and for the county 
of Middleſex of the priſoners therein being, at juſtice- hall in 
the Old Bailey in the ſuburbs of the eity of London, to remove 
into this court all and ſingular appeals of whatever felonies and 
murders whereof Matthew Kennedy * Patrick Kennedy are 
? appealed before them, 


Lord mne your certierari, But we give 


no particular directions about it: you muſt conduct yourſelves 
as you ſhall be adviſed.“ ; 


The occaſion of his lordſhip's adding theſe —_ 
was a doubt that had ariſen on Saturday laſt, Whe- 
ther there was not a difference between a certiorari to 

remove a bill of appeal into this court, and a writ of ap- 


peal returnable in. it; as to the fide of the court on which 


the rule ſhould be taken. Lord Mansfield was not then 
in court: hut he now declared his opinion that the par- 
ties were, at their peril, to make their application pre- 


Feriy; and hat neither the court nor the officers of it 
ſhould interfere in directing chem. | 


On Friday 25th May 1770, 


The defendant Matthew Kennedy was ought into court 
by Babeas corpus directed to the ſheriff of Kent, and alſo tc to 
1 of FER . 1 | 


, # 
\ „ * 1 . 4 
: 
of * , 7 * *; . . my £ . % Py H 
+ 


It 
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1770. It was an origins! writ out of chancery, bearing tf on the. 


zoth of April 109 G. 3. reciting © Foraſmuch as Ann Bighy, 
Biene. © widow, who was the wife of John Bighy late of the pariſh 


| Knnaazpi;ns, cc of St. Margaret Weftminfler in 7 of Middt her la- 


& bourer, hath given us ſecurity that the ſuit ſhall be proſe- 
« cuted, by Robert Bigby — a hr Sr. Margaret 


« Weftminfter in the county of Middleſex plaiſterer, ar; | 


cc {zph — late of the ſame place bricklayer,” there- 


fore we command you that you attach Matthew Kennedy late 
of the pariſh of St. Margaret Weſtminſter in the county of 


\ Middleſex labourer and Patrick Kennedy late of the ſame place 


labourer, by their bodies, according to the law and cuſtom of 
England, ſo that we may have them before us on the morrow w- 


of the Aſcenſion of the Lord, wherever we ſhall then be in 
England, to anſwer the aforeſaid Ann of the death of the 
aforeſaid Fohn heretofore her huſband, whereof- ſhe app 
eth them: and have you then there this writ, 


This writ was returned, as to Matthew Kennedy, by Jobn 


Tote eſq ; ſheriff, and Philip Detillin n and his perſon 
brought into court, as above. 


The writ and return Were at to be filed, a 


Mr. Serjeant Glynn moved that he might | be committed to | 


the marſhal. And he was fo. 


Mr. Serjeant Glynn then moved, that * appellant, being 
in court, might coun? againſt this defendant Matthew Ken» 


nedy. 


She thereupon delivered in the appeal to Mr. Benton, ſe⸗ 
| condary on the civil fide who read it, 


1 


Earrzn Trun in the tenth year of diver of King 
. the Third. ion 


Middleſex— A ND now, this Ss to wit on Friday 


to wit the morrow of the Aſcenſion of out 
Lord in this ſame term, before our lord the king at Wefmiu- 
ter, eomes Matthew Kennedy in the cuſtody of the ſheriff of 
Kent, in court here brought by virtue of the writ of our lord 
the king of habeas corpus to him the ſaid ſheriff of Kent and 
is 


"WE. »*. * © a XX RO PT OY OR I AR REPEL ITILOLY 


. 


\ 
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to the keeper of his majeſtyꝰs gaol at Maidſtone in the county 
of Kent directed; and Patrick Kennedy in the cuſtody of the 
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ſheriff of Midaleſex, in court here brought by virtue of the | Bear v. 
writ of our lord the king of habeas corpus to him the ſaid KEN. 


ſheriff of Mzddle/ex and to the keeper of his majeſty's gaol 
of Newgate in the city of London directed; and are inſtantly 
committed to the cuſtody of the marſhal of the Mar/halſea of 
our ſaid lord the king before the king himſelf, there to remain 
until Fc. And the aforeſaid Ann Bigby widow, who was the 
wife of the aforeſaid 7h Bigby, likewiſe comes here now 
into court in her own proper perſon, and 4y Bill inſtantly ap- 
pealeth the ſaid Matthew Kennedy and Patrick Kennedy, being 
in the cuſtody of the marſhal of the Marſbalſea of our lord 
the now king before the king himſelf, of the death of the 
{aid John Bigby formerly her huſband. And there are pledges 
of proſecuting her ſaid bill, that is to ſay, Robert Bigby of the 
pariſh of St. Margaret Weſtminſter in the ſaid county of Mid- 
dleſex plaiſterer, and Jeep Browning of the pariſh and county 


aforeſaid bricklayer: which ſaid bill follows in theſe words, 


that is to ſay, Middleſex to wit, — Ann Bigby widow, who 
was the wife of John Bigby late of the pariſh of St. Marga 
ret Weſtminſter in the county of Middleſex labourer, in her 
own proper perſon inſtantly appealeth Matthew Kennedy late 
of the pariſh of St. Margaret Weſtminſter in the county of 


Middleſex labourer, and Patrick Kennedy late of the ſame 


place labourer, being in the cuſtody of the marſhal. of the 


'of 
for that the ſaid Matthew Kennedy and Patrick Kennedy, not 
having the fear of God before their eyes, but being moved 
and ſeduced by the inſtigation of the devil, on the 24th day 


of December in the tenth year of the reign of our ſaid ſove- 


reign lord George the Third king of Great Britain and ſo 
forth and in the year of our Lord 1769, about the ninth 
hour in the evening of the ſame day, at the pariſh of St. Mar- 
garet Weſtminſter aforeſaid in the county of Merddleſex, with 
force and arms &c, in and upon the ſaid Fob» Bigby in the 
peace of God and of our ſaid lord the king then and there 
being, feloniouſly wilfully and of their malice aforethought, 
did make an aſſault; and the ſaid Matthew Kennedy, with a 
certain iron poker of the value of fix-pence, which he the 
ſaid Matthew Kennedy in his right hand then and there had 
and held, him the faid John Bigby in and upon the hinder 
part of the head of him the ſaid John Bigby then and there 
_ feloniouſly wilfully and of his malice aforethought did ſtrike; 
giving to the ſaid ohn Bighy with the faid iron poker, by the 
{troke aforeſaid in manner aforeſaid, in and upon the ſaid 
hinder part of the head of him the ſaid John Bigby, _ 
| 8 mort 


. e of our lord the now king before the king himſelf, 
e death of the ſaid John Bighy who was her huſband ;, 
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mortal wound, of the length of two inches and of the depth 
of half an inch; of which mortal wound the ſaid John Bigy, 


on the ſaid 24th oy of December in the year aforeſaid at the 
pariſh aforeſaid in the county aforeſaid did languifh and lan- 
guiſhing did live, and afterwards on the faid 24th day of De- 


cember in the year aforeſaid, he the ſaid John Bighy at the 
pariſh aforeſaid in the county aforeſaid of the faid mortal 
wound died; and that the ſaid Patrick Kennedy feloniouſly 
wilfully and of his malice aforethought was preſent aiding, 
helping, ay comforting, aſſiſting and maintaining the 

ew Kennedy the felony and murder aforeſaid in 
manner and form aforeſaid to do and commit. And fo the 
ſaid Matthew Kennedy and Patrick Kennedy teloniouſly wil- 
fully and of their malice aforethought did kill and murder 
him the ſaid John Bigly, againſt the peace of our faid lord 
the king his crown and dignity c. Anp if the ſaid Mat- 


_ thew®*Kennedy and Patrick Kennedy will deny the felony and 
murder aforeſaid as aforeſaid charged upon them, then the 


ſaid Ann Bigby, who was the wife of the ſaid Jobn Bigby, is 

ready to prove the ſaid felony and murder againſt them the 

ſaid Matthew Kennedy and Patrick Kennedy, according as the 
court here ſhall conſider thereof; and hath found pledges to 
proſecute her appeal. | ds | 


| Witneſs A4 Baby 
e I 


Mr. Wollace, for the defendant, prayed oyer of the original 


writ, the return, and the declaration. 
Nothing further was now done. 
Lonp MANSFIELD aſked, if they had any objection to 


his being taken away. 


And it being anſwered (0 None;“ ä : 
He was taken away, by a tipſtaff. 

Afterwards, on the fame day, 

Patrick Kennedy, the other appellee, was brought into 


court by the keeper of Newgate, by virtue of a habeas corpus 
to him directed, and alſo to the ſheriff of Middleſex. 


THE 


CCC 
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Tan sons raden of the return made by the ſheriff f 17% 
Middliſex and the keeper of Newgate, to the habeas” crD,jẽỹ X.. 
directed to them, commanding them to bring up the body of BA, , 
Parkick Kennedy, conſiſted of the following cauſes of de- Nm¹ν tl 
tention 3 viz. a commitment of him (together with one 8 
Matthew Kennedy and Michael M. Mahon) on ſioſpiciom of this 
murder; . A detainer by warrant of two juſtices, upon 
cath; 3dly. Alike detainer, by the coroner's warrant ; 4thly. 
An order made at the delivery of the gaol of Newgate at the 
Old Bailey, on 17th January 1770, ordering the ſaid Mar- 
ther, Kennedy, Patrick Kennedy, Michael M*Mahon and Fohn 
Fvans, ſtanding indicted for the wilful murder of the faid'” 
John Bigby, and alſo ſtanding charged for the like murder on 
the coroner's inquiſition, to remain till next ſeffion 8 
An order made at the ſaid gaol-delivery of Newgn??z Þ *the® 
Old Bailey, on 21ſt February 1770, © Patrick Kennedy, at- 
© fainted of the murder of John Bigby, and ordered to be 
| © hanged by the neck until he be dead, on Afengay next, 
« and afterwards. to be diſſected and anatomized according 
« to the form of the ſtatute in that caſe made and provided, 
e but Mr. Juſtice YATEs, who tried him, for reaſonable 
_ © cauſe doth reſpite his execution for the ſpace of one ge, 
L, according to the form, of the ſtatute in that caſe made: and 
« provided,” 6thly, A detainer by virtue of a reſpite of, 0 
execution, under the hand and ſeal of Ld. Weymouth,, one 
of his majeſty's principal ſecretaries of tate, , dated 24th Fe- 
bruary 1770s ſignifying. his majeity's pleaſure that. thee exe- 
cution of the ſentence of death paſſed upon the ſaid Patrick ., 
Kennedy be reſpited for one week from the time appointed 
ſorchis execution. 7thly. A detainer by virtue of another 
reſpite of execution under Lord Weymauth's hand and ſeal, 
dated 1ſt March 1770, ſignifying the king's pleaſure for a 
reſpite of his execution l further ſignification of his ma- 
jeſty's pleaſure. Sthly. A detainer by virtue of an order 
made at the delivery of the gaol of Newgate at the Old Bailey, 
on 25th April 1770, ©. Patrick Kennedy, attainted laſt ſeſſion, 
* of the wilful murder of John Bigby, and received judge | 
* ment to be executed, and afterwards diſſected and anato- 
« mized purſuant to the ſtatute (9c; and having been reſpiced. 
* And at this preſent ſeſſion of gaol delivery of Newgate, | 
« cometh Ann Bigby widow, who was the wife of the ſaid 
* — Bigby deceaſed, in her proper perſon, and bringeth - 
here into the court here a certain BILL of appeal againſt 
* the ſaid Patrick Kennedy, And upon this, it is ſaid by the 
*« court here, to the ſaid Patrick Kennedy, now here being 
“ brought to the bar and charged ⁊uith the appeal aforeſaid, 
Vor. V, b | be that 
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e hat he immediately anſwer & c. and the ſaid appeal is now 
cc .here.adjourned until the next ſeſſion. And that the ſaid 


. Patrick - E do remain wal the . N wn 


cnn e e 3 * 


And theſe ae he caves r. 


. Alerman, Saws dae rnd Jen a. 
3 ſheriff. 


The rem bing ra and the writ vue bag e. 
dered to be filed, 


Mr. Serjeant Ginn prayed that this defendant Patric. 


Kennedy might alſo. be committed to the, marſhal. 
And he was committed accordingly.” | 


Seien hn then moved; thit the appellant; belng in 
court, nt Ohon th Fore him. She will give her conſent 


to the count, as re the officer. mY 


"TRE ſerjeant Wwe, that they PET) now Sy BILL 
againft the defendant, as in cuyftody of the marſhal : and he 
ſaid, that the former proceedings would drop, of courſe. He 
took notice, that the count is joint, againſt Matthew and 
Patrick both. It is in poſſeſſion of the officer of the court. 


This is the only method, he ſaid, of proceeding againſt two 


who came hither from 4 * cnfloies 


Mr. Serjeant Tuigh;" on the ſame ſide, (for as appeltint), g 
id, there was no other way but 14 when the appeal 16 


ainſt $200, \ There can t be two writs. 


Mr. Wallace, vs, (for the Jefondaints) abel that 


THIS bill was. exhibited againſt Matthew, before Patrick was 


in cuſtody : therefore it can't affect Patrick, though he is now” 


in vuſtody. And he inſiſted, that if they would affect Pa- 


trick as being now in cuſtody, it muſt be by axoTHER BY}, 


4 Co. 47. b. caſes of appeals and indictments, Mr. Woallace 
did not object againſt the former count's being read as a ainſt 


this defendant; provided it be as @ writ, not as a bill: he 
agreed to its being now read; provices that the entry be 
rr according to the fat, | 2 


Lord Maxerizt—The entry muſt be made ſo. 


Mr, 
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Mr, Benton then read the count over again. CRE 1770. F- 
425 i DOE 


j 


\,, Lond Maxsrizt.p—Do either of you pray any thing Biczy v. 
elſe : b | Ktnxzvize, 
Auer No.. ; | 
Lon Manertzto=Then the-officer muſt take him 
Way. | 


On 1 8 48th May 17700 (Me. Juſtice ASTON being- 
abſent, fitting i in the court of chancery,) _ | 


Mr. Wa alter, for the appellant, moved for a habeas corpus, 
to bring up both the defendants, this morning, in order to 
arraign the appeal. He ſaid, they could have them here be- 


fore the riſing of | the court. 
_ Granted. 


The deferidatits: being accordingly brought into pe 
before it roſe, a 10 


Mr. Walker prayed that they might plead. 


Mr. * 7 contra, ſaid they had no copies of the writ, 
or return, or declaration. 


Mr. Valter would have had it underſtood, that the firmer” 
proceedings flill $UBSISTED 3 and prayed that they might be ar- 
raigned upon the bill.” 


But the counſel for the Jefertirits afſerted; and the judges . 


remembered, that Serjeant Glynn ſaid“, upon the former 
occaſion “That the former proceedings were at an end,” # Se: las pte 


Mr. Walker replied—We purſue the bill of appeal lod — 
at the Old Bailey: we now purſue the ſame words. We pur- 
ſue the former bill, in this bill; which is a continuance of 


the former bill lodged at the Old Bailey. 

Lox Maxsrie.p—Do you pray. that the 45 
arraigned _ the count or bill read here in court oh i 
laſt? | 


Mr. Walkie bated] 6 That he 4. T6: 


'F2 Lon 
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Lon MansritLDd—Take that down. They: are. 0 
take the method chat they think 1 3 


Mr, Bentors infornied the court, that he had not 4 bill 
here. It is filed in the office: and he had had no notice to 
* bring it.” | 


Berjeant ore. deſired chat he might ſend for ir. 


Lonxp MaxsritLp—You ſhould have given notice. 


The record remains in the office, upon the file. The court 


connot give directions to ſend for it; nor are they to ſtay for 
it. Lou may apply to the officer to lend ſor it; if you think 

roper. If you had arraigned them on Bl, Joy might 
61.4 aſked for a plea. wa 


Mr. Baton ſent to the office for the ik 5 But it . 


not come in time 5 _ the court being ready to riſe, 


Serjeant Glynn avs to adjourn the appeal; he ſaid, the 
officer ought 80 have had the record in court; as the pro- 
* is de die in diem. | 


Mr. Wallace and Mr. Dunning exculpated the 8 and 
ſaĩd that the appellant ſhould have given him notice © 'To bring 
« it down.” But they have not even en us * of the 
r return, and count. | 


— 


Tun Counr, vis. Mr. Juſtice WILLEs and Mr. 


juſtice BLacksroxk, (Lord MaxNsrIEILD being now gone, 


and Mr. Juſtice As rox in chancery,) thought it right to wait 


e 


a realonable: ſums, for the return of the ag | 
And, in a very ſhort time, he returned, with the record. 


The don "OR now in court, the defendants were or- 
dered down to the bar. | 


Their counſe] defired to hear PE bill read again, 7 Oe it 


Was read again, by Mr. Benton. This was done, before they 


were actually taken down to the bar. 


Mr. Wallace, Mr. D and Mr. Murphy, a 
on behalf of the defendants, to their being arraigned at the 
2 bar, 


* 
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bar, upon hi bill; which, as they alledged, 8 a 
falſe fact: which falſe fact, if it ſtood upon record, might 
preclude them from ſhewing the truth of the fact. The falſe. 
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fact alledged in the bill was, that the defendants were both * 


of them brought into court at the ſame inſtant; and that the 
appellant counted againſt both at the ſame time; both being 
then in cuſtody of the marſhal : whereas the truth of the fact 
was, that only one of them, namely Mattheau, was in cuſtody 
of the marſhal at that time, (the time when the appellant 
counted againſt Matthew,) © Patrick was net then in cuſtody 
cc of the marſhal :”” and therefore the bill ought not to have 
alledged that he was. It ought to have recited the truth, 

6 That Matthew was in his cuſtody 3 and Patrick not ſo.“ 
They prayed, therefore, that the truth of the fact might be 
recorded, before the defendants were arraigned at the bar; 
as this bill contained theſe falſe facts. 


Serjeant Glynn denied that there was any infuſfictency: upon 
the face of this bill. He infiſted that they could not avail 
themſelves of this objection, otherwiſe than by plea. The 


bill muſt be either quaſhed, or anſwered : and they don't 


move to have it quaſhed. The defendants ought therefore 
to be ſet to the bar, and arraigned upon it. 


Mr\ Dunning anſwered, that they could not plead to it ; 
becaule ſuch a plea would be averring againſt the record, 


Mr. Serjeant Lee, Mr. W alker, and Mr. Davenport for 
the appellant, argued that as the court had received the bill, 
and the defendants had not prayed to quaſh it, it muſt be 


anſwered ; and if they had a defence againſt it, or could take 


advantage of it, it muſt be by plea. They even aſſerted that 
the fact alledged in the bill is true. For, the whole term is 
conſidered as one day: and therefore this is an act of one and 
the ſame day. Neither Matthew could object “ "That Patrick 
F© was not in cuſtody 3 nor Patrick That Matthew was 
e not in cuſtody.” At leaſt, there can lie no objection in 


the mouth of Mattherv : for, he was then in cuſtody. Only: 


one bill could be brought _ both. This is the only 
method. 


Mr. Wallace and Mr. Sn urged, that the idea of the 
perſon who framed this bill certainly was, that Borh would 
be brought into court, and both committed to the cuſtody of 
the marſhal, at the very ſame time. Yet, notwithſtanding the 
fictitious notion of the whole term being but one day, or a 
whole day being but as one inſtant, it is clearly true, in real 


. fact, 


— 
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fac, 6 That Patrick was not in cuſtody, at the time when 


c this bill ſays that he was: nor was he in court, when the 
bill was arraigned againſt kini. Therefore the court had hq 
| vathopity to receive the vill, as againſt him. 33 


TRE Two JUDGES were of opinion, that they could 


not refuſe the arraigning the defendants at the bar, upon this 


bill; as there had been no motion made ©'To' quaſh it.“ 
The appellant ought not therefore to be precluded : og the 


| liberty of arraigning them; whatever objections the defend- 
| ants might be intitled to take, after the ral, = 


| The defendants were then ſet to the bar. 

t Leigh thereupon arraigned LS Which 
he . by Fave path over only the bill itſelf; 4 oh . 
memorandum-part. or introduction to it. | 


Mr. Benton then read it, in the ſame manner; beginning 


where the ſerjeant begun; and only changing the third per- 


ſon to the ſecond, viz. altering «© He” into 5 You,” and 
addreſſing himſelf to the defendants, And he conchided with 


aſking them ſeparately . Whether they were guilty of the 


& "oor and murder charged upon them by this hill of ap- 
Fc peal, or not guilty.” 


The counſel for the defendants then ed that it might 

occed no further at preſent; as they had had no previous 
notice at all of being brought up hither this morning; nor 
had had any oyer of the original wwrit, return, and declaration ; 
and it was then underſtood to be a count upon the ori 
writ. Therefore it was not reaſonable, they ſaid, that the 
defendants ſhould be called upon to plead now directly. 
And yet they did not care to move pee 1 explicitly 
for an adjournment of the appeal. 


Serjeant Glynn, on the other ſide, W en that yn did 
__ defire to precipitate the matter, 


Tux Count (the two judges) on their part, were 


not inclined to adjourn it, as from themſelves, without any 


motion on either ſide. 'They were not to interfere, they 
ſaid, one way or another, without motion from either ſide. 


Neither fide, however, inclined to move to adjourn it. 


Tux 
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W Tur 'CovkrT at length ſaid, that they ſaw no harm 1770. 
in adjourning it till next term, F the appellant did not ob- v4 
ject to it. | | | --23-hoon  o BE 
. | | Nuno. 
The counſel for the appellant did not object to it. . y'F 


Tas CouvrT thereupon made a rule to adjourn the 
appeal till Friday next after the morrow of the holy Trinity, 
and remanded the defendants; and ordered them to be 


brought up again upon that day. 


Tux RuLE was in theſe words The defendants be- 
ing this day brought to the bar of this court, and 
arraigned ; and being called upon to plead; and 
the ſame being objected to, for want of ſufficient 
notice; IT 1s ORDERED that the appeal between 
the partics be adjourned to Friday next after the 
morrow of the holy Trinity; and that the defend- 
ants be remanded into the cuſtody of the marſhal 
of the marſhalſea of this court: and that the ſaid 
marſhal do bring the defendants into this court, 
upon the ſame day. e 


By the court. 


5 Note —it is uſual to mention, on whoſe motion 
every rule of court is made. But here was no 
mention of any counſel (either of the one fide 
or the other) on whoſe motion the preſent rule 
was made. | 


On Friday 15th June 1770, the defendants were ac- 
cordingly brought into court; and the appellant was alſo 
preſent in court. The defendants were not now ſet to the bar. 


Serjeant Glynn moved, that the defendants might plead. 


The counſel for the defendants objected, that they had not 

yet had oyer of the original writ, return, and declaration, 

which he prayed the firſt day.“ They faid they had ex- 

amined the records in court; and there was no ſuch writ a. 1 
here: therefore it was out of their power to take copies of ml 

it. In Child's caſe, 2 Bulſtrode 19. the court ordered the 

ſheriff to return his writ preſently. They ought to bring it 


| - into court. 


Serjeant Glyn denied that they were obliged to bring 
it into court. We have nothing to do with it. We have 
not the legal cuſtody of the writ ; we can not give oyer of it. 

; F 4 | Tax 
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and Mr. Juſtice Blackfone,) were all of opinion, that as it 


appeared upon the return of the ſheriff of Keum and the 
KNV. keeper of Maidſſone Gaol to the habeas corpus directed to them, e 


* V, ante Pp. 


that there war an original avrit ; and as oyer of it had been 
prayed and + granted; they ought to have it, before any 


further ſtep can be taken to oblige them to _— and Wy | 


appellant ought to produce the record. 
Letthem bo ex ok 4 


On es 3d July 1770. 


Serjeant Glynn notified, that they intended to bring up the 
defendants to-morrow; and to argue . That the court ought 
e not to have granted oyer of the writ,” 


It x was anſwered, by the court and the counſel for the a, 


fendants, “ That this oper had been granted long ago (the 
« 25th of May,) in a preceding term :” and Mr. Juſtice 


 Afon (now in court) intimated, that if the court had 


granted oyer when they ought r not to have granted ny it wag 


or. 


TRE Cob Rr 3 it would be improper and in- 
convenient to enter into a ſolemn argument upon this queſtion, 
upon the laſt day of a term, (as to morrow would be:) 
but, upon Serjeant Glynn's obſerving, that though it ſhould 
not be ſolemnly argued, yet it was neceſſary that ſomething 
ſhould be done ; and, at leaſt, the appeal ad) ourned. 


A RULE-was made to bring them up to- 
morrow, at the 1 . the . 


Next day (V. edugſday ach July 1 770. * 


5 


Tux Counr granted the motion ; ; and ordered ths 
defendants to * 


REMANDED. 


The RULE was—The defendants being this day 
brought into court, IT 1s ORDERED that the ſaid 
neee 


Tux Counr ( Lord Mansfield, Mr. Juſtice ili. | 


| The defendants . brought into et, (n0 not ſet at the 
bar,) 7 . 5 


lr. Cax moved, on behalf of the appellant, that the e ap- 
peal might be adjourned till next term. | 


7 


% . ; % # N 
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diefendants be again remanded into the cuſtedy of 1 770. 
the marſhal of the marſhalſea of this court ;. and 3 
that the appeal between the parties be adjourned BTCcv . 
until Tueſday next after the morrew of All Souls F**xv1nse 
next coming. | | 


On Tueſday this 6th of November I 770, being the firſt day 
of the preſent Michaelmas term, © | 


The defendants were brought into court, by a | habeas corn 
pus, applied for by themſelves. . 81 


Serjeant Glynn moved, that they might plead. 
Mr. Wallace moved, that the appellant might be called, 


Tux APPELLANT was accordingly called—*© Ann Big- % 
by, come forth, and proſecute your appeal againſt Mat- : 
« thew Kennedy; or he will be diſcharged :” This was 
repeated three times in each cauſe. But the appellant, though 
thus called upon three times in each cauſe, did not appear. 


Mr. Wallace thereupon moved, that the nonsviT might 
be recorded. be” 5 


Lord MANSFIELD— Let the nonſuit be recorded. 2 | 


Mr. Wallace then moved, that the defendants might be 
remanded into the cuſtody of the marſhal, 


Lord MansFiELD—Let the defendants be remanded 
into the cuſtody of the marſhal, > 


See upon this ſubject, 2 Hawkins's P. C. 
ch. 25, Pa» 155 & 161. 


Tueſday 211th 


Tinkler ver/us Poole and Another, Nov. 1770. 
| . | Trover lies 
againſt cuſtome 


1 HIS was an action of TRover for goods ſeized by a houſe officers, 
cuſtom-houft officer. It was a parcel of herrings ſeized for ſeizing and 

by him for not having ſatisfied the ſalt duty, and carried by E 

him to the king's warehouſe. It was agreed that they were houſes, goods 

not ſeizable : and the only queſtion was Whether bi spE- not ſeizahle. 

e CIES of action lay againſt the officer, for ſeizing them 

* and carrying them away.“ | \ 


Serjeant 


_ 
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. Serjeant'Glynn, for the plaintiff, argued that 'it did. The 
converſion, he ſaid, was the ſubſtantial part of the action: 
the trover is fictitious. The defendant had no authority to 
take them. He took them wrongfully. He was a wrong. 


doer. He acquired a tortious property of them in himſelf. 
Trover lies in ſimilar cauſes. It lies againſt a ſheriff, for 


the unlawful converſion of the goods of a bankrupt. 1 Bur. 
row, 20 to 37. Cooper and Another, aſſignees of William 


Johns a bankrupt, againſt Chitry and Blaciiſton, ſheriffs of 
London. A tortious taking is, in itſelf, a converſion, 


| There is indeed a fingle ni prize caſe reported in Buribury 


67. Mich. 1720, at Guildhall ſittings after that term, before 
Ld. Ch. Baron Bury; Etrick v. an officer of the revenue. 
Upon an information of ſeizure of goods, there had been 2 


verdict for the defendant : who afterwards brought trover 


againſt the officer, for the goods. The attorney-general ob- 
jected, that trover did not lie for theſe goods, (for that the 
ſeizure of them and putting them into the cuſtom-houſe 
warehouſe could not be ſaid to be any converſion to his own 
uſe ;) but zreſpaſe, or treſpaſs upon the caſe > and Mr. Attor- 
ney inſiſting upon a ſpecial verdict, and the chief baron in- 
clining to be of that opinion, © That trover would nat he ;* 


the plaintiff choſe to be nonſuited. But this is na ſolemn 


determination, 


Lord MaxsFIELD faid, Mr. Bunbury never meant 
that thoſe caſes ſhould have been publiſhed : they are very 
looſe notes. ig 0H 


Mr. Juſtice WII Ixs mentioned another caſe in Bun- 


zury pa. 80. Trin. 1721. Iſrael v. Etheridge et al, where 
Baron Price ſaid that it was now allowed and taken for law 
« That trover did not lie againſt an officer, for ſeizing abſque 
« probabili cauſa; but treſpaſs would.“ Baron Montague 


was of opinion, * 'That neither trover nor treſpaſs would lie; 
« becauſe the ſeizure is not contra pacem : but that treſpaſs 


& upon the caſe, ſetting forth, that the ſeizure was ab/que pro- 
« babili cauſa, would lie.” Baron Page was of opinion, 


« That treſpaſs, or caſe for the conſequential damages i _ 


„„ 


Mr. Dunning, for the defendants, remarked upon the caſe 
laſt cited, that it appeared by it, that the three barons, Price, 
Montague, and Page, all concurred in the opinion That 
« trover would not lie.“ Fog | 


EDS 


W op © © wm 


Lozp 


Lord MangrieLp—It 1s A very TY note. It makes 
Baron Aantague fay That treſpaſs would not lie. 


Mr. Juſtice Wil l xs mentioned the caſe. of Kenicot v. 


Bogan in Yelverton 198: which was trover and converſion of 


two tons of wine, taken for priſage. ES, 


Lord MansftieLD,.who tried the preſent cauſe, ſaid 
he ſaved this point, upon the caſes cited out of Bunbury, by 
the counſel for the defendants. But nothing is clearer, than 
4 That Trover lies.” It is a wrongful gonverfion ; let the pro- 
perty be in whom it will, . 28 


The caſe of Chapman v. Lamb, in 2 Strange 943, was 
mentioned by Mr. Wallace; which was ſubſequent to the 
others, being in Michaelmas term 6 G. 2. It was trover 
againſt a cuſtom-houſe officer for 14 ſhirts, a night gown, 
and cap, ſeized for non-payment of duty; which were ſtated, 
negatively, . Not to be imported as merchandize.” The 
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plaintiff had judgment; without any objection to its being 


an action of trover. 


Tux CovaxrT ordered the vosrEA he delivered to the 
PLAINTIFF, | | | 


Note—As to the two caſes in Bunbury, viz, Etriche 
v. an officer of the revenue, pa. 67. and 1/rael v. Ethe- 
ridge et al. pa. 82. in the third term after the former; 


I very ſtrongly ſuſpect them to be a continuation of 


the ſame caſe. The owner of the goods, finding that 
his action of trover met with ſo much oppoſition, 


choſe to give it up; and ſeems to have eee "pL 


brought his action of treſpaſs againſt the officers z whic 


is the ſubject of the latter caſe. The names * Etriche” 


and Etheridge ſound. very nearly alike, to the ear; 
though they have leſs reſemblance, to the eye, when 
written. The only difficulty is, that in the former 
caſe, Etriche ſeems to be the owner of the goods ; in 
the latter, Etheridge and others ſeem to be the offi- 
cers of the revenue.. But this difficulty vaniſhes, upon 
the ſuppoſition that Mr. Bunbury's were looſe and in- 
accurate notes, not intended for more than to refreſh 


his own memory: for, no ſort of inaccuracy is more 


frequent amongſt note-takers, than an inattention to the 
preciſe names of the caſes, and the tranſpoſing the 
1 | | names 


; 10 % * 
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* | 17 © i names of the plaintiffs and defendants. Now, ſuppo. 
. — ſing ſuch a tranſpoſition to have happened, in taking 
i "Tixxiz2v, either of theſe two notes; the whole difficulty is at an 
i | Poor x 6 end, and the apparent difference reconciled, 

5 Another. x ES 1 r ö 

11 ; | | 

dl. | _ - Hopwood verſus Adams. 

Nh Thurſday 1 5th | : gs} 
November 1770, 


Ha" ft 


Judgment an- A 1 UDGMENT was entered up by an attorney's 
3 * clerk; who uſed the name of Mr. Cobb, a regular attor- 


in name of at- ney; but without Mr. Ce5#s knowledge or conſent. 
torney withoat | | 


| — JOE * Mr. Wallace had therefare moved, on behalf of the defend- 
1 ant, to ſet this judgment aſide, as an irregular one. 


Mr. Dunning, on behalf of the plaintiff, inſiſted very ſtre- 
nuouſly upon its being a regular one. The attorney's clerk, 
who entered it up, was employed by the plaintiff, and uſed 
the name of a regular attorney. Whatever penalty he may 

| have incurred, or however he may be anſwerable for his 
conduct, yet the judgment is a But 


Lorp M ANSFIELD, Mr. Juftide Wir.LBS, and Mr. 
Juftice Asnhonxsr, (Mr. Juſtice Asrox being abſent, in 
chancery,) were unanimous that it was irregular, and ought 
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to be ſet aſide. : 5 
„ | | JoponentT ſet aſide, / 
| Monday 19th (oe 3 
0 tes Buſh verſus Bates. 3 
1 bail M R. Dunning ſhewed cauſe, on behalf of the plaintiff, 
to be accepted why comman bail ſhould not be accepted. 5 


in action upon | | | 
2 9 2 : : 
nonfolt, 12 The action Was brought upon a judgment of nonſuit, 
for colts, merely for co/is. | 


Mr. Dunning endeavoured to diſtinguiſh this caſe, from 
that of an action brought upon a judgment, where the ori- 
gina! debt was under ten pounds, but the judgment is, by 
addition of the caſts, raiſed to upwards of ten pounds; (in 

„v. ante, vol, Which caſe, the detendant is * not holden to ſpecial bail.) 


4th. pa. 211. | 
2118. Belither | 


Michaclmas Term 11 Geo. 3. B. R. 


But Loxo Manoa and Mr. Tuſtice As ro were ſo 
far from allowing ſuch a diſtinction, that they thought it ra- 
ther 4 reaſonable to hold to ſpecial bail, in che preſent caſe - | 
than in * * alluded to. 


N. Lucas was bor the = WP Reg We 5 


Tux RuLE was made abſolute, for accepting common 


bail. 
« 
0 


Rex verſus Woodfall. e ä Tueſday 20th 
| November 


HIS ezuſe firſt came before the court, on n Fride 224 


Upon informa- 
June 1 7 ** 0 | tion for printing 
| and publiſhing a 


Mr. Lis then MEE on behalf b. of Ns PPP to lay aeg e 3 
the entering Py" udgment againſt him, upon the verdict found 3 gollty 


in this cauſe. dhe of printing and 
_ publiſhing only; 


whereupon a 


A crofs-motion was made at the ſame time, by the coun- ven fac. de 

| ſel for the crown, for the defendant to ſhew cauſe why the novo, was order- 
verdict ſhould not be entered according to the 2 import * TY 

the Jodi of the j Jury. FO 


It was an information Agent the defendant by the attor- 


ney general, for printing and publiſhing in the public adver- 
tizer, a ſeditious libel ſigned uniur. Upon the trial, the j Jury " 


him guilty of the printing an Publ Ming, ONLY. 


Tux Covrr granted rules to new PPE upon 
each of theſe two adverfe motions; and ordered them 


both to de brought on upon the fame day. 


Acber Ry: on 7 111 3d fd 5 1770, cauſe was reci· 
procally ſhewnl, on ch. = 


gerjeant Glynn and Mr. Led argued for the defeat Mr. 
Thurlot, (Solicitor General,) Mr. Morton, Mr. W, n Mr. 
Dunning, and Mr. V. aller, for the crown. | 


On the part of the defendant, i it was inſi ted that hel ver- 
dict, as found, did not amount to find Mr. N oodfall guilty of 
the charge in the information; but rather to acquit him of it. 
For, he is charged with printing and publiſhing this as a libel, 
with a malicious end criminal intention: but the jury find him 


guilty 


A. 
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* 


gullty of printing and publiſhing enh. Whatever the jury 
ut this 


do not find implies a negative: but goes further; it ſay 
expreſsly, that they find this, and this owl, Ys 


A criminal metive goes to the conſtruction of the offence : a 
criminal intention is its effences' And this the jury have ne- 
gatived. | | „ 


They are judges of law and fact, as far as law is involved in 
fact. They may take this upon them: and here they Bau- 
done ſo. They meant to acquit him of all criminal intention: 
and one of the jurymen has made an affidavit * That he meant 


“ to acquit him of all criminal conſtruction ': and if he had 


« thought that that could not have been thus done, he would 
« have acquitted him.” Therefore this can't be conſidered 
as a verdict of conviction by twelve jurymen. A verdict ought 
to be found clearly, fully, and diſtinctly: it can't be ſupplied by 
inference ; neither can it be amended by any notes of the aſ- 
ſociate, in a criminal caſe. 1 Sa/k. 53. Rex v. Bald. 1 Salk, 
47. Rex v. Keate, 2 


They alſo eited Cro. Fac. 210. Cook v. Laneday; and 


Yelverton 106; and Drury v. Dennis; 2 Rollos Abridgment 
| 693. Tite, ade, Leter 8. pl. 
Philips, referred to by Ld. Ch. J. Yau 


Fe between Baugh 
han in the caſe of 
Rowe v. Huntington, Vaughan 75, 76. Who there ſays ! That 


« finding the point in iflue, by way 4. argument, in a general 
oug 


6 yerdict, is never permitted; not the argument be 
tc neceflary and concluſive. There can be no ſupply by 
intendment, in any caſe; much leſs in the preſent, where it is 
impoſſible to ſupply the verdict by intendment, becauſe no 


body can know what the jury did intend, or by what rule, or 


upon what principle they decided; unleſs affidavits from the 


jurymen were allowed to be read. Another authority that 


they cited, was tlie caſe of Shelley v. Alſep, in Yelverton 7T> 


78. which was a finding of N impliea ; 


tion; © Which is not good, (as it is there ſaid, ] upon any 
«« general ifſue :? and it is there laid down, That the jury 


They hoped, however, that the preſent finding would be j 770. 
eſteemed by the court to amount to an acquittal of the de.. 
fendant. | nk RE v. 

But, if the court ſhould not go ſo far as to hold it tanta- 
mount to an acquittal, there ought, at leaſt to be a venire fa- 
cias de novo. It certainly is not a conviction: and if it be 
not an acquittal, it can be no more than an imperfeCt verdict. 
And if a verdict be imperfe#, there muſt be a-venire facias de 
novo." But we hope for his diſcharge, as upon a verdict of 
not guilty. | PENS ft Tang 


On the part of the proſecution, it was argued that the pre- 
ſent verdict could not be confidered as a verdict of not guilty. 
It poſitively and explicitly finds him guilty of the printing and 
publiſhing + and it don't import any negation of his guilt, as 
to the reſt, The word © oxly”* does not import the excluſion 
of anything but'/a&s : it can't exclude conilufron of Jaws 


It is certain that a verdict can't be amended in matters of 
faft : but it may be perfected in point of form. The officer 
takes his note ſnort: but the neceſſary finiſhing of the ſen- 
tence may be ſupplied. The ſubſtance and matter of this iſ- 
ſue is ſufficiently found: the court may order it into a pro- 
per form. The /aw here implies the intention. The print- 
ing and publiſhing was all that the jury were to inquire aoout. 
This verdict is not imperfect; nor is there any need of ſup- 
plying any thing by intendment. The intention muſt be col- 
lected front the libel itſelf, The intention is the giſt of the 
offence. The verdict ought to be entered according to the 
true meaning and intention of the jury. Something is always 
to be added to every verdict: the entry is never in the very 
identieal words uſed by the jury; which are always conciſe, 
and not full and formal enough to ſtand ſupported againſt a 
writ of error. © be ora ker. 


Whether a jury may or may not take upon themſelves to 
judge of matters of law, they muſt at leaſt do it at their pe- 
ril. But here they have not done it all: they have not deter- 
mined, that this paper is not libellous. So that whether 
they may at their peril do it, or whether they may not, they 
have not here riſqued that peril. The import of their ver- 
dict is a general finding of the fas, without expreſſing any 
ſenſe of their own upon the /aw. > | 
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1770. In the caſe of the King againſt Beere, reported in 12 Mod. 
— 218. 2 Salk. 217. 1 Lord Raym. 414. Carthew 40% 
„ and Holt 422. the jury, as to the writing and collecting of the 
L libels only, find him guilty, prout in indiffamento ſuppenitur : 
and as to all other things charged in the indictment, præter 
ſeribtionem et collefiionens, they find him not guilty.  'The 
charge was for compoſing, making, writing, and collecting 
ſeveral ſcandalous falſe and ſeditious libels. The Ringing | 
was“ Duoad ſcriptionem et colleftioriem libellorum in indifta- 
« mento mentionat tantum, quod defendens eff culpabilis; et 
ce quoad totum reſduum in eodem indictamento content), de- 
« fendens non eff inde culþabilis.” It was holden "That the 
“ bare writing and collecting the libellous matter was cri- 
% minal;” and That the general finding ſhall be taken to 
te be criminal.” And Turton and Rateby cited ſome caſes 
; to prove, © That the writing of a libel, without e ity | 


« was N by indem 


They allo cited Meore 194. de ger 2. far 5. Ae : 
388. 2 Lev. 111. and, to prove that the * 5 * only” 
might be , 2 Saunders 380. Co. Lit. N | 
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Serjeant Gl yan . e he” former. 
and denying that the caſe of Be or other eulen now el, 
were like * preſent caſe. 2 | 


| 
£ 
by 


— a 
7 as * 
- A 


bee p—It is aa too ute z in this termi, for 
any thing to be further done in this _ with ny" effect. | 
Let it ad over to next term. 


Con 4 vis 
On this ay (rl 20th November I 770, 
His Lonpstir delivered the opinion of the . 2 


þ This comes before the court upon two rules: the 2 (ob- 


tained by the defendant) To RE ay the entering up j 1 ing | 
on the verdict in this cauſe; the ſecond (obtained by the at- 
torney general,) © That the verdict may entered according 


6 fo the legal import of the finding « of the jury.” 
The laſt rule muſt, from the nature of i it, be firſt diſcuſſed; 


becauſe the ground of argument upon the * cannot be 
tettled, till this is diſpoſed of. 


gs * - 
. 


\ * 


| Michadimas Term 11 Geo. 3. B. R. 
V pon Br rule, it is neceſſary to repor? the trial. 


The proſecution is an information againſt the defendant; ö 


for printing and publiſhing a libel, in the Public Advertiſer, 


figned © Joxrus; the tenor of which is ſet out, with pro- 


per AVERMENTS as to the meaning of the libel, the /ubje& mats 
ar, and the perſons, concerning which and of whom it ſpeaks ; 
with INNUENDOS filling up all the blanks, and the vsvat. 
EPITHET» 6 5 1 
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RI v. | 
J WoodpaLlL. 


Crowder, * That he bought the paper produced and twelve 
| «© more, from Colfeld the defendant's publiſher, in the de- 


« fendant's publiſhing-room at the corner of Ju- lane; that 


«© he goes here; has occaſionally ſeen the printing- 
room; and has had papers in the printing room.“ 
They read the paper produced: and the tenor agreed with 


George Harris, regiſter of pamphlets and news-papers 
paid 


proved “ That the defendant, by himſelf and ſervants, 

« the duty for advertiſements in the Public Advertiſer, 
« That the defendant had paid, himſelf; and all the pays 
« ments were in his account. That the defendant has made 
te the uſual affidavit; and has been allowed the ſtamp-duty 
“ for ſuch papers as were unſold. That the duties for ad- 
cc yertiſements in the paper in queſtion were paid by the de- 


&« fendant's ſervant ; and the receipt given on the defendant's 


« account.“ 5 


William Lee, clerk to Sir ohn Fielding, proved © That he 
& often carried advertiſements for the Public Advertiſer, to 
tt the defendant's at the corner of Iuy- lane. That he gene- 
* rally paid ready money. That he has ſeen money paid to 


« the defendant for advertiſements; and he had a receipt 


from the defendant, ſigned o him, the 29th of Novernber, 
« for 324, for printing advertiſements in the Public Adver- 


Cc tiſer,” | | | 
On the part of the defendant, they called no witneſſes. 


His counſel objected to ſome of the iNNUENDOs : but they 
principally applied to the jury, to acquit the defendant,.from 

de paper being INNOCENT, or 0 liable to the EPITHETS 
* it by the information; br, that the defendant's INT EN 
n publiſhing did net deſerve the epithets in the information, 


Vol. V. G 1 There 


' Woodrart, 
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There was no doubt but that the e evidence, if credited, 
amounted to prof of printing and publiſhing by. the defendane. ' . 
There may be caſes where the fact proved as a publication = 
may be ju "© pH excuſed as lawful or innocent. For, „ no 
fact which is nat criminal in caſe. the e 1 2 libel, can | 
amount, to. a publication of which a pedo, an to ſO : 
found guilty. g 


But 0 queſtion of that kia a in this. a 


Therefore 1 directed the jury to conſider « Whether all 
ce the innuendes and all the applications to matter and perſons 
« made by the information, were, in their judgment, the ruun 
«© MEANING of the paper.” If they thought arherwiſe, they 
ſhould acgizit the defendant: but if they plac with the infor. 
mation, and believed the evidence as to ny 1 ham ng hey 
ſhould. find him guilty, = . 4 


If che j jury were obliged to find whether the pa paper 1 was 2 1. E 
bel, or whether it was a libel to ſuch a degree a8 to deſerve che 
epithets given it by the information; or to require proof of thit 
expreſs intent of the defendant in printing and publiſhing, and 
of its being malicious to ſuch a degree. as to deſerve the epithets 
given it by the information, then this direction was wrotig. 


In ſupport of it, 1 told them, (as I have, from indiſpen- 


fable duty, been obliged to tell every Ju upon every trial of 
this kind,) to the TY cliect, 9 


— 
* 


That 0 Whether tho aper, meaning. as t ce _ the 

& information, was in law a LIBEL,” was a gueflion 4 lau, 
upon the face of the record: for, after conviction, a defendant 

may move in arreſt of judgment, if the paper is not a libel. 


That all the epithets in the information were formal 
ff 1 5 from 222 printing and publiſhing. _ _ | 


no gen of expreſs malice ever Was required and, in 
- Wy : es, is 3 to be given. 1 


That the verdict Has only what the law infers from! the 
fact. Therefore, after conriflion, a defendant may, by * 
davit, leſſen the of his 8 90 ä 


That 


na Term T Ges. 2 B. K. 


Thas where an .d in E, ndifiren, if done with a parti - 
tular intent Secomes criminal; there the intent muſt be proved 


#nd found : but where the act is in itſelf unlawful, (as in this 
caſe, the proof of juſtification or excuſe lies on the defendant, 
and in failure thereof, the aw implies a criminal intent. 


Tur Ivar ſtaid out a great while, many hours. At laſt, 
they came to my houſe; (che objection ** Of in being out f 
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« the cbunty being cared by .) In anſwer to the 


uſual queſtion put by the officer, the foreman gave their ver= 


dict in theſe words“ Guilty o of ihe JOIN nd WR | | 


« ONLY.” Nothing more paſſed. - 
he officer has entered up the verdict literally; without ſa 


| mach as adding the uſual words of reference, to connect the 


verdict _ the matter to which it related. 
Upon os, hs fue rales 1 dove flared were ves for. 


| Vponthat obtained by — thrafibed 5} 
# * was offered by the counſel for for the defendant. 


But we are at of opinion, a That it can not be received of 


Where here is a doubt, upon the judge” s report, as to 

what paſſed at the time of bringing in the verdict; there the 
affidavits of jurors or by-ſtanders may be received, upon a 
motion © For a new trial” or © To rectify a miſtake in the 
© minutes: but an affidavit of a juror never ou: be read, as 
to what he then thou or intended, 


This motion conſiſts of Fwwe parts: firſt, to fill up the fora 
mal words of reference; the ſecond, to omit the word - 
uh. "= 


We are all of dpinive, y « That the ffi 1s a technical omiſ- 


* ſion of the clerk; and ought to be fet right: as to the ſeconds 
„That the word ONLY myſt fand in the verdict.“ 


There is 10 ground from any thing which paſſed, to explain 


the ſenſe of the jury ſo as that the othcer L have entered 
4 general Lan woah 


No bene can be urged for amitting the word et & only, 


which does not prove © That it can have no ofe#? da , - 


G 2 x CC 1 * 


2668 


177. 
3 


Rex v. 


WoodFALL, 


| face of the verdict. 


Mickaclmas Term 11 Geo: 4 * 
ce Ferted Land therefore it is wah of 12 | Pr 1 t 


Tu perenDAnT's motion muſt be cnddares 4 pon ah 
ground of the word <« only” rand. Was it N20 
there could be 9 doubt. | 


”= 


©& Guilty of Painting and publiſhing,” . G 1 is 16 
other charge, is *© GILT r * for, nothing more is to pw of goo 
by the . | OPIN 


In the cafe of the King and WW — ths gary Howl 2 
defendant © Guilty of printing and publiſhing the North- 
ct Briton, No. 45.“ The clerk entered it up. * Guilty 2 
and no objectidn was ever made. 15 | 


» . a ' tA yy "8.06 
24 N 


Where there are more ae tan one, « « Guilty of ſome, 


& only,” is an acquittal. as to the reſt. 


But in i information, there i is n en —_ "We _ 
ing and publiſhing, ESE | 1 


Clearly, there can be #o judgment of ACQUITTAL 3 d 
the fact found by the jury is the very crime they were to 


try. | 
The only queſtion i is 6 Whether, * any poſſibility,” che 


t word © only” can have a meaning which ES ox PRIN or 
* contradift the verdiat.” 


2 


« That the law, as to the ſubje&t-matter of the N is 
cc“ as J have ſtated,” has been ſo often wei agreed. by 
the whole court, upon every report J have made of a trial for 
a libel, that it would be improper to make it a WOT notu, 
in this place. ä 0 


Among thoſe that concurred, he bar will. recollect the 
dead, and the living not now here, fs . 


And we all again declare our - opinion " That the direction 
44 jg right and according to law.“ 


This direction, though N given with an expreſs re- 
queſt from me That if there — the leaſt doubt, they 
* would move the court,” has never been complained of in 
court. And yet, if it had been wrong, a new trial would 
be of courſe, It is not now complained 8 . 


2 


Michucnas Term 11 8 B. R. 


- Taking then the law to be according to this direction, the 
queſtion is © Whether = meaning can be put u pon the 
« word cc * by * as | it ſtan _ on the recond, whith will 


„ Pu meant to ſay They did not Bad it a litel, or 
cc Did not find the > epithets „ or «© Did not find any expreſs 
« malicious intent; it would not affect the verdict; becauſe 


none of rheſt things vere. to be proved, or found, either way, 


If, by Only,” they meant to ſay © That they did not find 
u the MEANING Put upon the beben by the eee 4 = | 


8 Baue GGQUITTRD bim. 
If. they had expreſſed ils to. be heir meaning, the verdict 


would have been incogſſſtent and repugnant; for, they ought 


not to find the defendant guilty, wle/s they find the meaning 


wpon the paper by the informatian : and ene of n 
ought to have been entered up. 


if they had expreſſed their meaning, in any of the other 
ways, the verdict would not have been ed and Judg- 
ment ought to be entered upon it. 


| Itis im poſſible to ſay, with certainty, « What the jury really 
« dd dds Probably, they had different meanings. 


If they could poſſibly mean that which, 5 if expreſſe zd, would 


_ acquit the n as ene not to be concluded 'by this 


verdict, 


It is poſũible, ſome of * i mean, not to find the 
whole ſenſe and explanation put * the Pager by the innu- 


endos in the information. |; 


If a doubt ariſes from an ambiguous : and a word in 
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the verdict, the court n to lean in favour of a venire 


de novo. 


We are ws the le fs difficulty ; ; becauſe, i in favour "I 2 
defendant, though on n be full, the court ia grant a 
new trial. 


And we are all of opinion, upon the whole of the caſe, 
« That there Id be a VENIRE DE Novo. W. 


| 


| 
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1770. ie. Attorney General fad, the original paper was lolt on, 
3 atleaft, was never returned back. R 
| Wooprarte Lord MANSFIELD. | Nothing of that ſort will vary : the 
| juſtice of the judgment. Fa pa 


a.* 
* 


Bleſard againſt Hirſt and Another. 


HIS was an action brought againſt the defendants 
mr whore .= who are partners in „„ of a bill of ex. 
Joſs on a bill of change. The defendants pleaded the general iſſue. And on 
— A the trial it appeared in evidence, that William Topham of 
far negleting Leeds in the county of York, on the 8th day of March 1 569, 
to give notice of drew a bill of exchange on Meſſrs. Klotz in London, bearing 

| 1 © date the ſame day, for 30 J. payable fix weeks after date to 
n the defendants or order, for value received; who indorſed it 
to the plaintiff, on the 18th March, the plaintiff who reſides 
at Bradford in Yorkſhire, ſent the bill to Lewis and Martin 
his correſpondents in London; who received it on the 2 iſt 
March, and on that day or the next day after preſented it to 
Meſſrs. Klotz on whom it was drawn, for aeceptance; who 
then refuſed to accept it. On the 22d of April, which was 
the day on which the bill became due, it was preſented by 
Lewis and Martin, and proteſted for non-payment. That 
Topham, the drawer, continued in credit till the 11th of 
April: ſoon after which, a commiſſion of 'bankrupt iſſued 
againſt him that no notice was given of the refuſal to ac- 
cept the bill: but on the 29th of April, the plaintiff gave no- 
| tice to the defendants that Meſſrs. K/otz had refuſed to pay 
the bill; and that it was returned, with charges of proteſt, 
On the 2d.of May, one of the defendants called at the plain- 
tiff's, in his way from his own houſe to Leeds; and told the 
ee he would take up the bill as he came back: but on 
his return, he ſaid he had been adviſed that he was not bound 
to do it. Plaintiff had a verdict for 30 f. ſubject to the opi - 
nion of the court of king's bench upon the queſtion . Whe- 
ther under the circumſtances of this caſe the plaintiff is 


ec intitled to recover,” 


Ja. Wallace for plaintiff, 
Jobn Lee for defendants. 


The fact therefore was that an inland bill of exchange was 
drawn by Topham upon Meſſrs. Klotz; and was indorſed by 
the defendants to the plaintiff, who preſented it for accept - 
85 | | _ 


A 
% 
— 


0 | g ; x | 
Michaelmas Term 11 Geo. 3. B. R 


his hands three weeks,” without giving notice t6 the perſon from 
whom he received it, © That it had been refuſed to be ac- 
% cepted. Topham remained in good credit during theſe 
| 2 ISS eks and th Fail d be * the 2223 Ff 8 
threp weeks in then Tailed, belare ths tine W Pannen 
E e. | e 5 F wh . 1 2 | 1 N 
queſtion was © Whether the plaintiff, the holder of 


2 It was refuſed to be accepted. The plaintiff kept it in | 


e. ſhe bill, could recover of the perſon from whom he re. 


8 £ * 


n 


« ceived it; when he had thus neglected to give him notice of 


. ; » f. . . . ; Wy 


defendants. © np 
Mr. Davenport ſaid that no ſuch notice was neceſſary to be 
| given. He owned that it might have been more candid, to 
Re given it: but he denied that the law required it. At 
common law, there was no needito' preſent an inland bill of 
exchange for acceptance. 'The 3 f 4 Ann. c. g. extends 
the proteſting of inland bills of exchange given by 9 & 10 
F. 3. c. 17. for non-payment, to the caſe of non-accept- 
ance: but neither of theſe acts take away the remedy upon 
the bill itſelf, which the Pin 3 27 


Mr. Lee ſaid, the queſtion was not “Whether the holder 
of the bill was 32/iged to preſent it for acceptance. Here, he 
did preſent it; and it was refuſed : and the indorſer of the bill 

ought to have been apprized of it. If any damage happens 
for want of notice, 2 perſon who neglects to give the no- 


tice ought to be the ſufferer. It is a fraud, to conceal it. 


Other perſons may be greatly injured by ſuch concealment. 
Topham remained three weeks in good credit: ſo that the in- 
_ dorſer might have ſaved himſelf, if he had had notice of the 

refuſal to accept, He cited Molloy, Lib. 2. c. 10. $ 15. 


and Mareiſts advice concerning bills of exchange, 1670, pa. 


5o. (in the ſmall edition ;) and the caſe of Heylin and others 


5 1 


v. Adamſon, in my ſecond volume, pa. 669. 
Mr. Davenport, in his reply, cited 1 Ld. Raym. 743. and 
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- Bruzsand v. 


HinsT and 


Ll 
* "=" 


3 Bator?s Abridgement 612. title Merchant and Merchan- 


e dize,” letter L. No. 7. of the proteſt—* A proteſt does 
e hv" at "of N L 


© rot raiſe any debt Nc. 


Loxp MansFIELD obſerved, that this is a matter of 


great conſequence to trade and commerce; eſpecially, in this 
country, and at this time. This is an inland bill made pay- 
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Another, 
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The fame pre - 


ciũon and cxact- 


neſs, is got ne- 
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sjectment, as in 


piece. 
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able to one man, and indorſed by him to a third man. This 


third man tenders it for acceptance : and it is refuſed. He 
keeps it three weeks, without giving any notice of ſuch re- 
fuſal to accept. He ought to have given notice of this re- 


fuſal, and not to have concealed it; and, by not giving no- 


tice, has taken the riſque upon himſelf. The indorſer of the 
bill is impoſed upon. The perſon who ki to ive the 
notice ought to ſuffer for it. 


ok 


The queſtion is not © Whether he was lie to reſent it 
c for acceptance.“ He has done ſo: and it was refuſed, 


There is no difference between an inland bill and a forei n 
one, in this caſe. They are both, now, upon the ſame fot: 


Heylyn and Others v. Adamſon, in this court.“ 
Mr. Juſtice WiLLes and Mr, Juſtice An con- 


curred in opinion with his lordſhip. They held, that the 


holder of the bill ought to ſuffer for having neglected to give 
notice to the L n from whom he received it, of the 
drawee's refuſal to accept it. And Mr, Juſtice Asnnonsr 
added, that it was underſtood (upon inquiry) to be the prac- 
tice of merchants, as well as agreeable to the reaſon of the 
thing, that notice ſhould be om. 


N. Juſtice ASTON was gone into chance. | 


Opps that the 3 ie delivered to the 
n | 


* 


c Connor v. Weſt, 


Tuts IS was a writ of error has Ireland, 3 5 FI | 
defendant in ejectment, againſt whom the e of 


the king's bench there was given. e = 


N < 


The defoription the premiſſes demanded was © 50 acres of 


| furze and heath,” and © 50 acres of moore and marſh.” 


The objection was, the not ſpecifying or aſcertaining 1 2 
guantity of each f. pecies. | 


Mr. Walker argued for the Paint in error; and cited, as 


in point, Cre. Car. 573. Martyn v. Nichols ; which was er- 


ror of a Pong: in an ejecFone firme. The error aſſigned was, 


becauſe 


; 8 K \ | 5 
\ ; . ; : " 
* - by * a 2+ wt th 4 + x * P : a 
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hecauſe the declaration was of a meſſuage, and forty acres of 1770. 

and meadow and paſture thereto 1 3 and that it wass 
net diſtinguiſbed, how much there was in land, how much in Connox v. 
- meadow, and how much in paſture :- therefore the judgment Ware, 
| was reverſed. He alſo cited 1 Salk. 254. Knight v. Syms 8 

Fuhere the judgment was arreſted, becauſe ejectment lies not 

of twenty acres arable and paſture, without ſhewing how much 

of the one and how much of the other. 5 


Mr. Davenport, contra, for the defendant in error, cited 

Cortingbam v. King, reported at large in my firſt volume, pa. 

6 c ̃ ² ! AL Le 9d Is, 

| Lord MansFIELD—Tt has been determined over and 

over, that ſuch exact and preciſe certainty is not requiſite in 

ejeAments as in a precipe,® A precipe in a real action re- . v. ante, 144, 
quires exactneſs and preciſion: but an ejectment is a fictiti- accord. Alſo 
ous action, contrived for eaſe, diſpatch, and ſaving expencezf 6 63g to. 
and has of later times, been taken with more latitude than + 3 
formerly. And though it has been often ſaid, “ That the & 1295. accord. 
« deſeriptions ought to be ſo certain that the ſheriff may be 5 vÞ 

cc able to know, without any information from the plaintiff, | 

« what he is to give poſſeſſion of; yet, in truth and fact, | 
the ſheriff delivers poſſeſſion at the + ſhewing of the plaintiff, m V. ante 627 
and at the peril of the plaintiff; who is, at his peril, to 4 63 1. accord. 
take poſſeſſion of no more than he is intitled to, I remember 

an iſſue directed, to try whether the ſheriff had delivered 

poſſeſſion properly, according to the recovery. 


Taz Couxr affirmed the judgment. (Mr.. 
| Juſtice AsTon was abſent, in chancery.) 


© JUDGMENT AFFIRMED, 


; stonelake, who &c, againſt Babb. 


T HIS was a queſtion upon the ſtamp- act of 1 Ann, penalty on the 
Stat. 2. c. 22. 5 2. which enacts © That if any perſon HY 0 . 


“ ſhall write or cauſe to be written part of any writ, 22. is incurred 


* mandate, bond, affidavit, or other writing in reſpect by erahng names | 
« whereof any duty is payable, on any piece of vellum &c, —— 2 


** whereon there ſhall have been before written any other Writ ney made in 
* &c, in reſpect whereof any duty is payable, before ſuch England, to 


_ © vellum Er, ſhall be again famped ;- or ſhall fraudulently — 
* eraſe the name of any perſon, or any ſum, date, or other without re- 
L | | cc thing, ſtamping · 


” 


2674 Michaclmas Tem 17 Geo, 3. B. R. 


1770. ching, or cu of any ſtamp from any piece of vellum e. 

eee eee ſuch ſtamp for any other writing — 
SroxnLazm v, t ſpect whercof any duty ſhall be payable; every perſon fo 

ns. f « offending ſhall forfeit 200. with col ' 5 * 


I ̃ be following caſe was ſtated and reſerved at the aſſizes, 
and afterwards argued by the two {crjcants who Signed it. 
. J. At the aſſizes held at the caſtle of Exeter in 
day of Auguſt in the year of our Lord 1770, be- 
fore the honourable Edward Willes eſq; 
of the juſtices of his e court of King: 
| Bench and the honourable Sir William Henry 
oburft Knight one other of the juſtices of 
his majeſty'sdaid.court of King's Bench, juftices 
aſſigned c. ee N N 5 
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. Jom SToxnLaxe who ſues 26 . 
. Vell for our lord the king a8 f Flt. 
In the Kiog's, | Between for himſelf, A» 


k 7 , ? 
* 2 * 1 0 
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This is an action brought for the penalty ſpecified in the 
ſecond ſection of the ſtatue of the x an. fat 2 cap. 
22d. wherein the plaintiff in his firſt count declared that the 
faid defendant, not regarding the ſtatute in ſuch nn 
made and provided nor fearing the penaley therein contained, 
after the five and twentieth day of March in the year of our 
Lord 190g, to wit on the firſt day of December in the year of 
our Lord 1769, at Totnes in the {aid county of Devon, wrote 
and cauſed to be written upon ,a piece of paper, part of a 
writing to wit / James Stonelake) and alſo upon the ſame 
piece of paper other part of a writing to wit ( Febn Croſs, 
Febn Mare z) the ſame writing purporting ts be that the ſaid 
defendant thereby made, oxdaiped,;eonſtityted and appointed, 
the ſaid James Stonelake in the ſame writing mentioned his 


true and lawful attorney for him and in his name and for his 
uſe to aſk, demand, and receive money of and from on 
Samuel Jutſbam then late of Dartmouth in the. ſaid county. but 
then reſiding in Newfoundland in America, and of 1 
all and every other perſon and perſons whomſoever reſident 
or, being in Newfoundland that ſtood debtor or debtors, to him 
ithe ſaid defendant, by bond, bill, mortgage, ſpecialty, 


£ 


note of hand, ſimple contract, or, otherwiſe howſoever; in 
reſpect of which ſaid, writing ſo, partly written and cauſed to 
be written by the ſaid defendant as aforeſaid, ſeveral duties 
were then and there payable to our ſaid lord the now 1 
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John Mare, and the name and addition of James _— 
5 — 


by force of the ſtatutes in ſuch caſes made and provided, 


and on which ſaid paper there had been before then written 


letter of attorney, ſeveral other duties were payable and paid 


by virtue of the ſeveral ſtatutes in ſuch caſes made and pro» 


vided; which ſaid parts of the ſaid writing fo written and 


_ cauſed to be written by the ſaid defendant as aforeſaid were 
| ſo written before the ſajd piece of paper was again marked 
es made and 


or ſtamped according to the ſtatutes in ſuch ca 
provided ; ene, to the form of the ſtatutes in that caſe 
made and provided: by reaſon whereof, and by foree of the 
ſtatute in ſuch caſe made and provided, an action accrued to 
the ſaid plaintiff who ſues as aforeſaid to demand and have of 
the ſaid defendant for himſelf the ſaid plaintiff and our ſaid 


lord the king the ſum of twenty pounds, parcel of the ſum 
of fixty pounds in the plaintiff's declaration demanded. 


The defendant pleaded ni/ debet + and on trial at the laſt 
aſſizes for Devon, a verdict was found for the plaintiff on 


the faid firft count in the declaration; ſubject to the opinion 


of this honourable court on the following caſe, 


That in the year 1760, the defendant then in England, to 
wit at Newton in Devonſhire, made and executed a letter of 
attorney written on paper properly ſtamped thereby conſti- 


tuting and appointing two perſons therein named his lawful 


attornies for the ſame purpoſes as the letter of attorney herein 
after ſet forth, which ſaid firſt letter of attorney was dated 
che 27th April 1760, (and the execution thereof atteſted by 
two perſons who wrote their names as witneſſes thereunto, ) 
and nothing having been received or dene under the letter of 


attorney (except that one of the perſons therein authorized 


carried it to Newfoundland and often applied to ſaid Fer 
for the debt, tho without effect ;) that on the 20th April 


1769, the defendant then in England, to wit at Torquay in 
Devonſbire, eraſed the names of the former attornies, the 


date, and the names of the witneſſes in and upon the ſaid 
paper writing; and before the ſaid paper was again marked 


or ſtamped according to the ſtatutes in ſuch caſes made and 
Provided in regard to paper upon which ſhall be engroſſed or 
"written in England any deed or letter of attorney, again 

| ſealed and delivered the Lid paper writing, thereby purporting 


that he conſtituted and appointed one James Stonelake (who 
was then likewiſe in England] his lawful attorney for the 


purpoſes therein mentioned; which re-execution thereof 


was atteſted by two other perſons (viz.) John Croſs, and 


en 


2770. 

WF - 2 apy — 
other mat ter, to Wit, another letter of attorney from the ITONBLAEL v. 
defendant to other perſons, in reſpe& of which ſaid other 
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Srenzlak zv. witneſſes; and the date altered, from the 2 April 1760 ta 
383% the 20th April 1769; which ſaid letter 5 
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e „ 


all and 1 perſon and perſons whomſoever reſident 


| | way or proceed againſt for the ſame, in ſuch manner as the 
aw in America will juſtify ; and to do all and every other 


Sealed and delivered in the preſence of us Joby. Croſs | 


The preſent caſe involves two queſtions, - 
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Firſt—If any ſtamp duty was at the time in queſtion, viz. 
the aoth April 1769, payable, in reſpect of any letter of at- 
torney made in England, to impower the attorney thereby in- 
tended to be appointed to act for any of the purpoſes men- 
tioned in the ſaid letter of attorney above ſet forth. 


— — 


Secondly Whether by any eraſure or alteration made in 
the letter of attorney in queſtion by the defendant, he is ſub- 
ject to the penalty ſpecified in the 2d ſection of the * 

5 © 5. ax 
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of the firſt of Queen Ann, viz. fot. ad. chap, 22d. Inti- 170. 
tuled An act for preventing frauds in her majeſty's duty 27 i 
upon ſtamped vellum, parchment and paper.“ 8 Sronmiarny, 


e Shae | W 
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Tax Cocnr (Loxp ManvrieLD, Mr. Juſtice W- 
Lzs, and Mr. Juſtice Asnnunsr) were clear that the duty 
was payable'; the deed being made in England's and they 
were as clear, that the defendant was ſubject to the penalty, 
upon the ſecond queſtion. However, they ' thought the 
plaintiff had done right, in taking only one penalty. 


They unanimouſly ordered the posrRA to be delivered 


* ” 
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Rex v. Bartholomew Winſhip and Willam "4 


Saturday 24th 


5 8 N | | | November 1770. 
T HIS was an indictment againſt the defendants, for not whether e 
obeying an order made at the general quarter- ſeſſions of officers are 
the peace, holden at Morpeth in and for the county of Ner- pom goes 3 
thumberland. ä 3 | £ | refuſe wy — 

| ON INI the workhouſes 
The indictment ſtates, that at the general quarter- ſeſſions 

of the peace of the lord the king, holden for the county of 

Northumberland, at Morpeth in the county aforeſaid, on Wed- 
neſday the 11th day of January in the ninth year of the reign 

of our ſovereign lord George the Third, king of Great 

Britain Ec, before Gaven Aynſley, Gabs iel Selby, and William 

Ward eſqrs. and others their fellow juſtices of our ſaid lord 

the king, aſſigned to keep. the peace in the county aforeſaid, 

and alſo to hear and determine divers felonies, treſpaſſes, and 

other miſdemeanours, committed within the ſaid county, it 

was ORDERED by the ſame juſtices and court there, as fol. 

lows, to wit, © Margaret Richlieu having an allowance of 

“e two ſhillings a week, payable to her out of the townſhip 

© of Corbridge, of which, the ſum of 61; 4s. is now in ar- 

© rear; it is ordered that the SAME be immediately paid to her; 

© and it is ordered that the ſaid allowance of 25. a week 

© be CONTINUED 20 be paid by the ſaid townſhip of Gorbtidge to 

e the ſaid Margaret Richlieu ; the ſaid townſhip of Corbridge 

© appearing, = notſhewing ſufficient cauſe tothe contrary :” | 
as by the ſaid. order of court is manifeſt and appeareth. Of 
which ſaid order, Bartho/omew M inſbip, late of the RO 
; 0 


1770. 


— 


| Ran v. 


Wixenzr and | aforeſaid, afterwards, to wit on the 17th day of April in 


Michaelmas Term 11 Geo. 3. N . 
of Cerbridge in che patiſh of Oerbride in the faid county 


gentleman, and Witham Grunwell, late of the ſame place 


armer, Sverſeerc of the poor of the townſhip of Corbri 


year aforeſaid, at the townſliip aforeſaid, at the pariſh and 
county aforeſaid, had notice; they the ſaid Bartholomew Wins 


ſhip and William Grunwell, their duty in that behalf not re- 
garding, on the faid 17th day of April in the year aforeſaid, 
and continually afterwards until the taking of this inquis - 


tf. 


fition, at the town aforeſaid in the pariſh aforeſaid in the 


county aforeſaid, unlawfully, wilfully, obſtinately and con- 

. temptuouſly did #efue to pay to the ſaid Margaret Richlieu 

the ſaid ſum of 61.45. 4 in ARREAR, and to pay to the ſaid 
al 


Margaret Richlieu the ſaid 4L.L0WANCE of tuo ſbillings a wel, 
as by the ſaid order they the ſaid Bartholomew M inſbip and 
Willium Grunwell, were required; although to pay the ſame 
they the ſaid Bartholomew M inſbip and William Grunwell have 
often by the ſaid Margaret Richlieu been requeſted, to wit at 
the townſhip aforeſaid, in the pariſh and county -aforeſaid ; 
in'contempt of our lord the king and his laws, to the evil ex- 


ample of all others in the like-caſe offending, and againſt 
the peace of our ſaid lord the king his crown and dignity. | 


. 


| To this, the defendants pleaded © That they were Nor 
* GUILTY.” | | 5 


This indictment came on to be tried at the laſt aſſizes 
holden for the county of Northumberland, before Mr. Baron 
Perrot: when it appeared in evidence 


) 


— 


That at the general quarter- ſeſſions of the peace holden at 


Alnwick in and for the ſaid county, on the 7th day of Ole 


ber 1767, an order was made in the words following, that is 


to ſay - 


Margaret Richlieu widow, Iſabella Cutter, widow, &c & 
Ec, of the townſhip of Corbridge It appearing to this court 
that a regular pwor-hayſe is eſtabliſhed in the townſhip of 
Curlridge; and that the ſaid ſeveral perſons had each 


one month's notice given them . To go into the ſaid poor- 


© houſe” and that all arrears of their reſpectiye allowances 


were paid up to the end of the ſaid month; it is ordered 


that the ſaid ſeveral perſons Do IMMEDIATELY GO TO AND 


| CONTINUE IN THE SAID POOR>HOUSE, in order to their being 
maintained and provided for therein: and ht Ir they do re- 


refuſe to go and continue in the ſaid poor-houſe for the pur: 
poſe aforeſaid, that then the allowance to the ſaid ſeveral 
perſons from the townſhip do, from the expiration of the 


ſaid one month, ceaſe and be no longer payable. Given under 
the ſeal of the ſeſſions, at the ſeſſions aforeſaid. 


That 


1 7 1 6. oa * * * u 
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That afterwards, to wit at the general quarter-ſeffions of 1770. 
the e holden at Morpeth in and for the ſaid county; on 
the 11th day of January 1769, an order was made in the RAT . 
words following; that is to ſay—MarxGartT RicuLino have WIxzatr and 
ing an allowance of two ſhillings à week payable to her out . 
of the townſhip of Carbridge, of which the ſum f 61. 45. od. 

ii 20W IN ARREAR, it is ordered, that the sAuk be immedi. 
ately paid to her: and it is alſo ordered that the ſaid allowance. 
of twa ſhillings per week be CONTINUED to be paid by the ſaid 
townſhip of Corbridge to — ſaid — Richlieu; the 
faid townſhip appearing, and not ſhewing ſigficient cauſe, to 
the ; COntrarye * under the feal of the ſeſſions, at the 


That the defendants were ever/zers. of the poor of the ſaid 
townſhip of Corbridge; and had due notice of the laſt men- 


tiened order, os 


It further appeareth in evidence, that the pauper was 2 
woman of ninety-Fwo years of age, Jabouring under great 


That eur had been erected at Corbridge, three years 
before the order ſtated in the indifttient, 


That the defendants, the overſeers, refuſed to pay the allow- 
once z infiſting ( That ſhe ul go into the work-houſe, ac- 
© cording to the order'of ſuſpenſion.” 1 0 | 


Wherellpn, a verdict was given againſt the defendants; 
fubjeQ'to the opinion of his majeſty's court of king's bench, 
„Whether the defendants ought to be convicted, or not“ 


Ja. Walric for the Proſeeutor: 
Tho. WALKER for the Defendants. 


Tx Coba thought the general queſtion to be of 
vaſt conſequence to the ſyſtem of the poor- laws: and Lord 
MinsrieLD exptefſed an approbation of workhouſes. But 

they gave no opinion, at preſent, upon the merits; holding 
che ſeſſions · order to be bad and iHlegal upon the face of it. 
The ſeſſions can't make ſuch an original order. See 3 C 4 

| . AH. c. 11. Fir. 9 G. 1. 'Co To F I, 17 G. 2. c. 38. 
94. 2M Stru. to. 7 Rex v. Inhabitants of Hytoorth, 1 7 


Firn c 
Let judgment be entered for the Dxrxxpaxre. 
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Aae ne.. 1s was an action ägäinſt 4 EGininofi carrier, for not 
gainſt carrier in FF 4 | ; erg, BOS 
name of con- delivering goods ſent by him: and the only queſtion was, 
Ggnor, who (“ In whoſe name the action ought to have been brought.“ 
agreed with him 9 n * ee e e 
— TOR” The fact was, that Davis and Jordan, the preſent Plains 
| tiffs, were manufacturers of cloth, at Shipzon-Mallet, And 
their declaration charged, that they being poſſeſſed of clotlzʒ 
as of their own proper goods, delivered the ſame to the de- 
fendant, being the common carrler We, and requeſted him 
to deliver it ſafely and ſecurely, for them, to one Elizabeth 
Bowman at the Three Nuns at White Chapel; which they un- 
dertook to do, for a reaſonable price payable and paid by the 
ſaid plaintiffs to the deferidant : but the goods were loſt, and 
never delivered. The defendant pleaded” “ Not guilty ?* and 
the plaintiffs obtained a verdict, EI Toe 


The defendant's counſel (Mr. Serjeant Davy, Mr. Ser- 
jeant Burland, and Mr. Hotchins,) moved for à new trial; 
objecting that the action onght to have been brought in the 
name of the confignee. of the goods, and not in the name of 
the confignors : for that the conſignors parted. with their pri. 
perty, upon their delivering the goods to the carrier; and 
that no property remained in them after ſuch E And 
they cited as to the point of property, the caſe of Knight v. 
Ipper, Tr. 8 W. 3. caſes tempore Holt Ch. J. pa. 8. and 
the caſe of Godfrey v. Furzo. 3 Peer Williams 185. and 
Lee and others v. Preſcot and ſome other caſes. 8 


Mr. Serjeant Glynn and Mr. Mansfield, of counſel fot 
the plaintiffs, anſwered that the preſent queſtion does not 
turn upon the fri property. The carrier has nothing to 
- do with' the veſting of the property: it does not he in his 
mouth, to ſay that the conſignor is not the owner. He is 
the owner, with reſpect to the carrier; who has undertaken 
26 him, and was paid by him, He was therefore ſervant to 
the. conſignor; but had no connection at all with the con- 
ſignee. And many ſuch actions have been brought by the 
conſignor. 5 | | . 


Lox D Maxs pT EIL ſaid, there was neither law nor 
conſcience in the objection. The veſting of the property 
may differ according to the circumſtances of caſes: but it 
does not enter into the preſent queſtion. This is an action 
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| upon the a ent between che plaintiffs and the carrier ier. 1770. 
The plaintiffs were to pay him. Therefore the action i a 3 
properly brought by the perſons who agreed with him and Paris ena 


mne | 3 
— SS R_y 
Vr. Juſtice WII LEs and Mr. Juſtice ASHHURST cons NR tad 
curred with Lord MANSFIELD. | L 1 © | | 
RULE diſcharged unanimouſly. 


> Rex v; My dt ) e 
Be 


MH E defendants Were 1 by an information in No eleftion it 
nature of a FRrranto: and à verdict being corporations 

found againſt them, they moved for a new trial. The only prize en a by- 

queſtion was upon the validity of their election. ü 4 can by va- 


This was originally a burrough by preſcription; and after- 
wards obtained a charter. The charter preſcribed no parti- 
cular place of election; but the uſual place was the guild- 
hall; and the uſual notice was by the ringing of a bell; which 

uſed to ring at 8 o'clock, at 9g o'clock, and then to toll from 
ten o'clock till the time of meeting; But the election now 
in queſtion was not made at the guildhall, but at an inn, 
within the, town; and was upon a by-day, and without the 
#/ual notice; for, no bell was ever rung at all, upon the occa- 
fion, But all the electors whe were intitled to notice, had 
perſonal notice of this meeting at the inn; and of the buſineſs 
to be tranſacted at it: and all the electors were preſent, ex- 
cept two; and were unanimous in the election. The two 
abſent electors did not live within reach of ſummons : and 
therefore; it was ſaidz they had no right to notice, nor had 
any thing to do in this matter. I) 


The counſel for the defendants, (Mr. Vidmore, Serjt. 
Glynn, and Mr. Dunning, ) argued that this was a good 
election; and that though the uſual notice was not given by 
ringing the bell, yet it had been ſupplied by other and beter 
notice; and all who were intitled to notice were preſent and 
concurred unanimouſly. 


. ji : The 


We 
De 


a Mlichaelmas Term 11 Geo. 3. B. K. 


1770; The counſel for the proſecution, (Mr. Serjeant Davy, Mr. 

JG, Wallace, Mr. Impey, Mr. — and Mr. Walker, ) * 

Rex v. Mar. ſiſted on the neceſſity of giving the wual notice by ringing 

— Fe EITTEE- the bell; and that all the electors not being preſent, the 

POT unanimons concurrence of thoſe that were there, was im- 
material, when tus of their whole number were abſent. - 


The caſe of Droitwich was mentioned, temp. Prat. Ch. ]. 


The Ip/wich caſe was alſo mentioned; where the ſignal 
was by blowing a horn. EE IS SO —T— 

And Sir Chriftopher Muſgrave's caſe, againſt the mayor of 
Applebee : where, it was ſaid to be holden, “That where 
there is no regular ſummons, every elector ought to be 
<c preſent and concur.” That election was at a public houſe, 


EZ upon a general invitation to drink a glaſs of wine: and the | 
| whole tranſaction was ſudden, unnotified, and by furptize! 
See 1 Stra. 584. 2 Ld. Raym. 1358. and a fuller MS. note 
of my own, Paſch. 10 G. 1. 1744. B. R. V ( 
TE Lord MansriELD—Nothing is more certain, than that 
there can not exiſt a valid election, upon a by-day, by fur- | 
prize. Notice muſt be given to every member who is within b 
the limits of ſummons. In Corbet Kynaftor's caſe, only one d 
member was unſummoned. And perſonal ſummons muſt al- 
low reaſonable time to the perſon ſummoned. e | 
5 2 jo | v 
But this. is only where no other method of ſummons or tf 
notice is eſtabliſhed z as, for inſtance, by a bell, a horn, c. 1 
Here, by the uſage, the notice muſt be given by perſonal 215 
ſummons to thoſe who are within the limits of the burrough. 
But that is only part of the uſual notice: there muſt alſo * 
be a bell rung at 8 and g, and then to toll from ten to the way 
time of meeting. This can't be diſpenſed-with* it is ne- 10 
ceſſary to be complied with, unleſs every ſingle member be & 
preſent, and conſents to wave it: The want of it vacates | 
the election. „ e : 1 
| the 


The rule adopted by his lordſhip, and agreed to by Mr. 
Juſtice Villes and Mr, Juſtice Aſbhunſt, (Mr. Juſtice Affen 
being in the court of chancery,) was, that where there is a 
uſual method of notice, that ua! method can't be diſpenſed 
with, nor can the election be good without complying with 
5 b N it; 


* 
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it; unleſs all thi perſons who have a right to notice are ac- 1770; 
tually ſummoned, and unanimouſiy agree. . , 
Rix v. Mar. 


Tak Cut; feting no reaſon for à new tritl, „ Lirrzx. 
DISCHARGED the RULE. 


| Harriſon als SE . of the Shes 
| riff, againft Davies and Another, Maude ess, 
November 177% 


M R. Wallace, on the behalf of the plutati tiff, ſhewed Cauſe Surrender of dds 
WO e . the ene mould not be fendant before 


return of writ, 
20 reaſon for 


aying proceeds 
Mr. Kenyon kad moved, on wi part of he defentlants, for ings 82 * 
this rule, and obtained it, upon an affidavit . That the de- . 
« fendant in the cauſe had been arreſted, and had thereupon 
© been admitted to bail, and this beikboud entered into: 
te after which; and before the return of the writ, he had 
cr ſurrendered himſelf to the ſheriff,” © 


Mr. Wallace ſhewed this very ſtate of the fact Aitcloled 
by the affidavit made in ſupport of the ro as 2 reaſon for 
ah charging its 


Mr. Kogan, on the contrary, argued; thai this was all 
very regular: for that the whole of the command to the ſne- 
riff was * That he have the defendant's body, at the return 
tc of the wit,” And here he has his body, at the return of 
the writ. And he ſaid; there had been a late determination 
in the common pleas accordingly. But 


Lonͥů MavsrItlD anſwered him, that there muſt 
have been ſome differerice between that caſe and the preſent 
dne: for that it is a ſettled point, „That nothing can be a 
performance of the condition of the TOO but putting 
i % bail. 


| Taz RULE to ſhew cauſe why the proceedings againft- 
the bail ſhould not be ſtayed; was DISCHARGED, wth fats 25 


(Mr. Juf uſtiee ASTON was in the court of chancery: 5 


i 


H 2 | „ 


* 8 1 

22 F N 

2 — , <> 1h 4 4 Wa 2 
£6 Y 4. Si bole 


— 2 R PP DF en - 
2 = ans 8 4 — 
© EE 4 2 „ * 
2 r 


_, 


3 
r 


„ Wear re. 8 1 


4 i” 


. 4 
- MEET 


I SSI. . 22 FP 5 . IE . ” D 9 * _ * y : . 
1 1 8 1 gens p N bats — * * n 2 2 Ne 1 ym — >, K * a — MT aRT a af pj ** 

7 x 2 e ov (as > a MD: re” > = = 8 4 —_ . 2 - = >. 1 — Ps 8 R. 

8 hs, NIE Bo wn 14 . r 2 on a Sod Src. >: * — rt PR . — — — * r e 
. — , p we — 2 ** — * ay * n : b — 4 oo rn * w va: a re _ G 
th, — _ — * A * r 5 "We; 85 +» " N nne 18 Pa. -IIEE 7 . E 2 Wh * 53 OY 3 e 

We a X ether — — n ft id artnet ore ˙ ͤð9 Q I ae r as we 

. — EX 1 5 « * 9 

, - 4 n . b 1 ö 


> o ODT 
rr 

, o — 5 — * 
—— — — — 


* 
5 
1 
* 
1 ly. 
; BY 
5 151 
* 3 
* 3-4 
% * N 
* 
11 


* 


8 * * * 
3 „ 


0 x 


Rex v. Frances 1 Jane Fielding. - 


—_— in T H E. eds were e up by habeas corpus, di. 
rected to the governor of Torhil-Fields Bridewell: who 


exceution, 
after conviction returned a commitment of dam to his ee * Sir 
NT ths na John Fielding. 
viction was, and 


— to The writ and return were as follows— 


— 


A HABEAS corvUs directed & To the governor of Tothil- 
& Fields Brideawell, or his, deputy ;'” to bring up the bodies 
of Frances York and Fane Fielding, „being committed and 


“ detained in our priſon under your cuſtody z” together with 


FE the day and cauſe of the taking and detaining &c.” AFL 


The governor returns—That before the coming oft the writ, 


Frances York and Jane Fielding in the writ named was com- 
mitted to his cuſtody by Sir John Fielding knt. onE Oo Els 
MAJESTY'S JUSTICES OF THE PEACE for the city and liberty .of 


Weſtminſter, on the day of the date of the ſaid commitment: 


which ſaid warrant of commitment are in the words and 
_— following— a 


„ WESTMINSTER, to wit To the Fererbor of Tothil 
« Fields Bridewell, or his deputy. Receive into your cuſtody 
«the bodies of Frances Ti and Fai Fielding, and others 
« herewith ſent you; brought before me by 2 Mannin 
« and other conſtables and [&.] convicTED, upon the "a. 
« of Wm. Haliburton one of the conſtables of the pariſh of 
ec of St. Paul Covent-Garden, for being logſe idle diſorderly 


<«« perſons, of evil fame, and common mght-walkers, againit. 
ce the ſtatutes &c. them to hard labour, uNrII the next ge- 


ce neral quarter ſeſſions of the peace, therefore ſafely keep: in 
your cuſtody; or until they ſhall be diſcharged by due 

6“ courſe of law. Given under my hand and in, this 234 

day of November 1770.“ | 5 


The return of George Smith, governor of 2. hill 


F. relds 1 We efiminſter. 


| This 3 is an exact copy of the return: which does 
© add any name at all, ſubſcribed at the bottom of 
ths warrant of commitment: but the name © J. 
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. Fielding” is ſet in the margin over che locus 1 gilt 
"and ſo ah is in the e 1 12 e 


— 


Blr. at; Nd os = EEG gk be | 
diſcharged, or at leaſt bailed. + ET took three e to 


the nn r commitment. 


E 


wy 1 tos”; not Jeſeribe, KO fafficient - and a 


particularity, the epithets of looſe idle and diſorderly. It 


| ſhould have ſpecified what ort of looſe idle and Layer | 


pon theſe were: as, in a commitment for felony, it mu 
ſpecified what fort of felony, and contain the ſpecial nature 
of the felony; but is inſufficient, if it be only generally, © pro 


« felonia.”* 2 Hale*s H. P. C. 122. The ſtatute of 17 GC. 
2. c. Fo F Io explains the meaning of thoſe words “ Looſe - 
idle and diſorderly,” uſed in 7 Fac. 1. c. 4. f 4- but the 
words uſed in the nn warrant of are too 
looſe and indeſinite. | 


2d, Exception-The pela is alfo. bo illegal as to Ss 


” . 


time during which they are to be kept in cuſtody. This may 


go beyond a month : whereas it ought to have been for a 


time not exceeding one month. oa is 17 — 2. . f. & Is 


expreſsly. 


GE n vat" Sus 5 ' 2 

3d. Exception The warrant of commitment does not 
few that Sir John Fielding, who made it, is a juſtice of 
peace, or had power to commit thaſe perſons. And the 
court can't take judicial notice that he was ſo. 


The defendants were remanded for e by: 


and ordered to be brought up again on | We 


next, the 155 day of the term. 


On which f, the defendants being een nk uÞ 
again, | 

Their counſel relied upon the 3d PEG Ta 28 2 ſufficient 
reaſon for diſcharging them, They cited Dalton 355, 383. 
and v. H. P. C. part 1. pa. 577, 578. and part 2. pa. 122, 
123. Mr. Bearcro off was now n by Mr. V. GG and 
Mr. e 5 155 


Mr. FT was for the proſecutor, and argued that\it was 
| enough, that the governor of Tcothil-Fields Bridezuell had in 


his return alledged the commitment to have been made by 
one of his * juſtices of Peace &c : and that, after 
* 


3 | omi 


770. | n it was not neceſſary that it ſhould appear upon the 
2 warrant of commitment, that the perſon who made it was a 
Rxx v. juice of peace. This may be ſupplied by averment. 


Yoxr and 
th | TLonp Maxarigud. obſerved, that this was upon a 

conviction : and it ought to be ſhewn that the perſon CON» 
victing had authority to convict, It is a commitment in ex- 
Wanne ; and the authority, of the perſon, committing them 
ought to be ſhewn: whereas here i it does not even appear by 
whom they were convicted; it is only ſaid in the warrant, 
et brought before me and emicted. The not ſhewing be⸗ 
fore whom they were eee is a un. On. Ie 
them be. GEL 
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| Wedneſday 23th e e Boe Durpnpancrs DISCHARGED, 
Nev. 1770. WOE 
Attachment for * . 3 for a of nos med os 1 
coſts may. 4 dated, may be moved for, on the LAST day of cots 
mov or on 
las day of term: eee 


„. ante, pa. Jour e n ee 


againſt a ſheriff, for not returning A mo J. WOW J. 
gute, 128 8 2e. cafes 


* . Rex nen 


Evidence of buy: T HE Aſian having. been convicted af Ene 4 


a a 


ing a libel in the libel, ( Funius's letter,) in one of as 


ſhop of a known 
bookſeller, is the Lo * uſeum; which was boug 


ſumicient prims EVEN pro feſſed to be & Printed for him 3" 5 


Facie evidence to 
—— * His counſel moved, on Tueſday 19th June 15 1770, 5 a fiew 
ES trial; upon the foot of the evidence being inſufficient to prove 
” criminal intention in Mr. Almen, or even the leaſt hnow- 
 teage of their being fold at his ſhop, And they had affidavits 
to prove, that it was a frequent practice in the trade, for one 

publiſher to put another publiſher's name to a pamphlet, as 

Prone for that other, when in fact it was publiſhed for 
imſelf. That this was the fact in the preſent caſe ; Mr. 
Miller being the real publiſher” of this muſeum, but having 
advertiſed it and publiſhed it as printed for Mr. Almon, 

without conſulting Mr. Almon, or having his conſent or ap- 
* That, on hrs contrary, as ſoon as he ſay his 
name 


6 


n eee 


. 6 ö * 
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name put to it a8 being printed for him, he immediately ſent 
a note to Mr. Miller, expreſſing his diſapprobation and diſ- 


ſatisfaction. That he himfelf had no concern whatever in 
' this Londen muſeum. That he was not at home when they 
were ſent to his ſhop. That the whole number ſent to his 


ſhop was 300. That about 67 of them' had been ſold there, 
by a boy in the ſhop, but without Mr. Aimon's own know- 
ledge, privity, or approbation. That as ſoon as he diſcovered 
it, he ſtopt the ſale, ordered the remainder to be carried up 
into his' garret, and took the firſt opportunity to return them 
to Mr. Miller. That it was not proved, that the perſon 
who fold them was Mr. Almor's ſervant, or employed by him; 


- 


or that Mr. Almon was at all privy to the fale. 
On Wednieſdry 27th Pune 1770, it came on again; and 
Serjeant Glynn argued that the proof agaainſt Mr. Almon 


appeared therefore to be defective: there was nothing to 


conſtitute criminality, or induce puniſhment. 


That after the jury had-been out about two hours; one of 


them (Mr. Mackworth) propoſed a doubt Whether the 
« bare proof of the /a/c in Mr. Almon's ſhop, without any 
10 proof of privity, knowledge, conſent, approbation, or malus 
« qanimus, in Mr. Almon himſelf, was ſufficient in law to 


_ © convict him criminally of publiſhing a libel.” 


Mr. Mackworth underſtood his lordſhip's anſwer to this 
doubt to be this That this was conclufive evidence.” 
Otherwiſe, Mr. Mackhworth was convinced in his own 
mind, that the defendant ought not to be found guilty 
upon this evidence ; nor would he have found him guilty, 
He certainly gave his verdict under a miſtake. If he had 
apprehended that the jury were at liberty to exerciſe their 
own judgment, he would have acquitted the defendant, 


Ihe ſerjeant prayed that Mr. Mackworth's affidavit might be 


read. 
Lord MaysFiELD---You know, it can't be read, 
Mr. Juſtice As rox A juryman's affidavit with re- 


gard to his ſentiments in point of law, at the trial, ought 
not to be admitted; whatever may be the caſe of his athdavit 


_ tending to reQify a miſtake in fat, 


Lonxp MansriELD, in reporting the evidence, ſaid 
he had told the jury, that there was evidence of the publica- 
tion, if they believed the witneſſes. And he ſaid, he had 

oy „ 2 directed 


2687 
1770. 


Rex v. 
ALMON. 


688 


1770. 


Rxx v. 


Aron. 


Michaclmas Term 12 1 B. R. 


directed them, (as he always had done, and as he took he 
law to be, ) that if they were not ſatisfied that the blanks 
were filled up in the information, in the true ſenſe and mean- 


ing of the writer, they ought to acquit the defendant: and 
the” information were inferences of 


that the epithets uſed in 
law, .drawn from the Paper welt; 3 and not facts to be proxed. 


Tux Court were of opinion, that none of the mat- 
ters urged on behalf of the, defendant, nor all of them added 
together, were reaſons for granting a new trial; whatever 
weight they might have in extenuation of his offence, . and in 

conſequence. leſſening his puniſhment, For, they were ex- 
ceedingly clear and unanimous in opinion, that this pamphlet 


being bought i in the ſhop of a common known boo ele and 


publiſher, importing by its title -page to be printed ſor him, 


is a ſufficient primd facie evidence of its being publiſhed by | 


him: not indeed concluſſve, becauſe he might have. contra- 
dicted it, if the facts would have born it, by contrary. evie, 
dence. But as he did not offer any evidence to repell it, it 
muſt (if believed to be true) ſtand good 710 GT and 


be conſidered as concluſive, till contradicted,” . 


_ onp MANSFIELD faid and repeated, chat Mr. Mack 
worth had underſtood him perfectly right: and he was very 


glad to find that there was no doubt of what, he had ſaid. 
The ſubſtance. of it was, that in point of law, the buying 


the pamphlet in the public open ſhop of a known profeſſed 


bookſeller and publiſher of pamphlets, ofa. perſon acting 


in the ſhop, primd facie 1s evidence of a publication by the 
| g himſelf: but that it is liable to be contradicted, where 


fact will bear it, by contrary evidence tending to excul- 


pate the maſter, and to ſhew that he was not; privy nor aſ- 


ſenting to it nor encouraging it. 'That this being primd i fas 


cie evidence of a publication by the maſter himſelf, it ſtands 
good till anſwered by him: and if not anſwered at all, it 
thereby becomes e ſo far as to be ſufficient to congid : 


him, That proof of a public expoſing to ſale and ſelling, 0 
his ſhop by his ſervant, was primd facie ſufficient; and mu 

ſtand tl contradicted or explained or exculpated by ſome 
other evidence; and if not contradicted explained or ex- 
culpated, would be in point of evidence ſufficient or tanta- 


mount to concluſive. Mr. Mackworth's doubt ſeemed to be 
„ Whether the evidence was ſufficient to convict the defend- 
ec ant, in caſe he believed it to be true.” And in this ſenſe 


I anſwered it. Primd facie, tis good; and remains fo, till 
anſwered. If it is believed, and remains unanſwered, it 


becomes concluſive, If it be ſuilicient in point of law, and 
the juryman believes it, he is bound in conſcience to give his 


* 


yerdiCt according to it. : 
i | In 


„ A OO} "9, HS, 


22 22 


no 


e Term 11 Oea 3· B. R. 
In ti, in experience, in hiſtory, in the memory on 


"all perſons living, this is (I believe) the firſt, time that it was 


erer doubted © That this is good evidence againſt a bookſel 
« ler or publiſher of pamphlets,” The conſtant practice is, 
to read the libel, as ſoon, as ever it has been proved to be 
bought at the defendant's ſhop. This practice ſhews that it 
is conſidered as already proved upon the defendant : for, it could 
not be read againſt hon, * it had been * en 


him. 


1 Lam miſtaken, I am entirely open to ole my opinion, 
upon being convinced that it is a wrong one : but, at preſent, 
I take this point to be as much eſtabliſhed, as that an eldeſt 
ſon is, (in general) heir to his father. And being evidence 
primd facie, it ſtands (if believed) till contrary proof! is Ae 
to repel it. 


£ 


4 Fu 


Mx. Juſtice Aron lad down the funs maxim, as being 
fully and clezr! eſtabliſhed, © That this prima facie evidence 
(if believed) i is bingtag till contrary evidence be produced.” 
Being bought in a bookſeller's ſhop, of a perſon acting in it 
as his ſervant, is ſuch primg facie evidence of its being pub- 

: ſhed by the bookſeller himſelf : he has the profits of the 


13 


ſhop, and is anſwerable for the conſequences. And here is a 


corroborating circumſtance ; namely, that it profeſſes to be 
printed for him. It is as ſtrong a caſe as could be put. The 
 fale in his ſhop is ſufficiently proved: and he is anſwerable 

for what is done in his ſhop. And here is no ſort of proof 
produced in contradiction or exculpation. This primd facie 


evidence, not anſwered, is ſufficient to ground a verdict 


57 and there appears no reaſon for granting a new trial. 
If he had a ſufficient excuſe, he might have ſhewn and prov- 


ed it. But he has not attempted to prove exculpation or 


excuſe : therefore the evidence of his publiſhing what was 
[my bought in his ſhop muſt ſtand till the contrary appears. 

ere may indeed be circumſtances of extenuation, or even 
of exculpation ; and if it were a. ſurprize upon him, the 


court would have regard to ſuch circumſtances, as far as 
they merited their regard : but here was no kind of 1 | 


pf any ſuch ſort, 


He cited Benjamin Ha caſe, in State Trials 7. 2. pa. 
1037. Rex v. Strahan, H. 3. G. 1. and Rex v. Eliz. . 
H. 2 G. 2. Fitz-Gibbons 47. | 4 


Mr. Juſtice Wiles was alſo of opinion that there was 
no foundation for the motion for a ncw trial; and that, up- 


on 
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1770. on al the circumſtances of this caſe, Mr. Amon was an- 

5 — ſwerable as publiſher of the Hbel. He is a commort known 
Rv. bookſeller and publiſher ; arid it imports, upon the face of 
Axen. it, to be printed for him; and it was bought in his ſhop. 
Inis is ſufficient primd facie evidence of his ſHivity : and no + 

contrary evidence was produced by him. s Hable to be 

refuted or explained : but as it never yu. nor LO. Excuſe 

ſhewn, it ſtands good to convict him. 


Dre 


? f 5 


Mr. Juſtice AsnnursT 8480 Send with his lord- 
ſhip and the reft of his brethren, in the doctrine they had 
laid down; and in holding that there was not any founda- 
tion for granting a new trial: and he particularly expreſſed 
his approbation of Lord Mangſield's ae to 2 Mack- 


wr, the eyed. 
Tu Cour therefore. unanimouſly 1 DISCHARGED 


the rule to ſhew cauſe why there ef got. 
a new trial. | „ 


The defendant's conſe! declined Selig any uit of the 
liberty which had been reſerved to them, of e in ar- 
reſt of oe | . 


| Crooke and- Another, Executor, againf D 


Defendant dit- TJ? E THREE JuDGEs, after Lord Mangel! Was gone, 


| e gg 3 determined an affidavit made to hold the defendant to 
| lebt bail, to be inſufficient for that purpoſe. It had But one famp 


davit of debt 


| Joining aſſump- and it joined together an action of deb# on bond (for 800“. } 
+ == ole hee an aſſumꝑſt (for 1 50ʃ. on promiſes. | | 


ther, and 
aving only one 


Kamp. r. Duning objected, on behalf of the defebent that — 


debt nd aſſumpſit could not be thus joined in the fame affi- 
davit; and, moreover, that it was a fraud * the _— 


duty. 


Mr. Cox, 1 the plaintiffs, . 2 right to make ks 
election, at leaſt; and to hold the defendant to bail upon one 
of the actiens, if he could not do it upon beth. | 


Mr. Dunning argued that _ could not be permitted 


/ 5 Tur 
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Dix nn judges diſcharged the defendant upon 1 770. 


emen bail in both the actions, for this impropriety of join X 
ing them in the ſame affidavit : but they did not lay much Crodes and 


. — upon the e of its being a fraud on the ſtamp- 122 r. 


Dischanctn on * 


The End of Michachmas Term 1770. 11 C. 3. 


= 


„ Pry 


Hilary Term 


11 Geo. 3. B. N 771. 8 


| Alterations on 105 this Term rout RO Fe” happened 3058 


bench and at 


1 Is | upon the Bench, and at the Bar. | 


Hen. Bathurſt, N the firſt day of it, the great ſeal (Lord Mansfeld 
having again declined accepting it,) was delivered by 

the king to the lord commiſſioner BaTHURsT, as Lord CEAN- 

CELLOR. of Great Britain; who was, upon this occaſion, 


made a peer, by the title of Baron of Agſtey in Suſſex, 


"Fs Sir J. E. Wil. A day or two 3 Sir John Edrdley Wilmit reſi we his .* 
* office of chief juſtice of the common pleas : and Mr. De 
Mr, De Grey, Grey, his majeſty's attorney general, ſuccecded him. 


Edward Thur - Edward Thurlow, eſqʒ ſolicitor general ſucceeded Ld. Ch. 


oo. J. De Grey, as attorney general: and Alexander Wedderburne 
eſqʒ was made ſolicitor general. 


George Nares, George Nares eſq; one of the king” #; ſerjeants was «knighted; — 
and made a judge of the court of common pleas. 


Meſſrs. Price, Mr. Gryffith Price, Mr. n and Mr. see we —_ 


Perrin, Skyn- 1 
. made king's counſel; and NES EN: Leigh, king's erjeant. 43 


Hutchinſon, Executrix, v. Brice. 


In what eaſe 1 H E CovrT refuſed to ſet aſide a nonſuit voluntarily 
nonfur refuſed fſuffered by the plaintiff, and to give him leave to reply 
and leave to e. de 1990. He had replied, © That the cauſe of action argſe with 
ply de xe, © in fix years: which fact he could not prove. He wanted, 

| therefore, 


x 


Hilary rern 23 Geo. 3. B. R. 


efores to ſet aſide the nonſuit, and reply de novo: which, 
if he had ſucceeded in, he would have replied, That the 
« writ latitat iſued within the fix years. But N 
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wat © Mo renix son 


v. Baick. 


Tun Courr ſaid, that that would make a te new 


queſtion-z which the plaintif had before pretermitted, and 


Had put the iſſue upon quite mogen my and n a mu 


which 0 could not eſtabliſh. i 


Rol DISCHARGED. : 
Mr. 8 * s for the motion; Mr. 2 allce againſt it. 


V. ante, Robinſon v v. Raley, P. 1757, 30 G. 2. in my 1ſt. 
vol. pa. 3:6. to 323. and alſo Alder v. Chips H. 1759, 
32 G. 2. in my 2d. vol. pa. 756. 


Rechen E 


T HI 8 cauſe had formerly gone down to tiial; and went 
off, upon a reference to arbitrators : but the arbitrators 
never made any award. The cauſe, thereupon, went down 
do trial, a ſecond time: when the ann prevailed, and ob- 
tained a verdict. | 
Mr. Mansfield moved, on a behalf of the plaintiff, for the 
court's direction to Mr. Benton „To allow the : plaintiff the. 
4 caſts of going to trial at the former aſſizes; as the event 
of the arbitrators having made no award had rendered it ne- 
_cefſary for the plaintiff to go down to trial a ſecond time, and 
he had prevailed in it. He argued that as this caſe was ex- 


actly ſimilar to that of a cauſe's going off as a remanet, in 


which laſt caſe, coſts are always paid; * ſo therefore _ 


they in this 9 


* 
| Note—It 1 was ſaid, and not contradicted, tak before this 
time, it was the courſe of the court of king's bench, and had 


alſo (till very lately) been the courſe of the common pleas, 


to allow the coſts of a former going down to trial, in that 
+fingle caſe only, of a cauſe's going off as a remanet; but the 
court of common pleas, about three or four years ago, ex- 
tended it (by a direction given to their prothonotaries) to 
ether ſimilar caſes Wa. fell within the ſame reaſon. rt 


The counſel for the defendant where den anſwered Mr. 


Mansfield, that though the court of common pleas had recently 


thou, zht fit to extend this allowance of coſts to other caſes of 


the 


Friday it, 
Feb, 


1771. 


Rule that coſts 
ſhouid attend 
final event of 
fu-ure trial, 
when cauſe 
made a remanetr, 
extended to 
other ſimilar 
caſes by botk 
courts, 


M. ante, 
Vol. 4. pa. 
1987. and p. 
1988, in mar- 
gin. 


. ante, 
1987. and 
1988 Sadler 
v. Evans. 


1 V. ante, ut 


ſupra, p. 1988, | 


in margin. 


ſtat, 4 Geo. 2. 


- 


- 


| 1771. the like kind with remanets, yet this court had always confined 


— itto the ingle caſe of the cauſeꝰ's going off upon a remaner,. 
Buzcnair v. and had never allowed it in any oli, Tak ſimilar ſoever it 


Bartanr- might appear. 


Tux Count, (in order to. make the practioe of che- 
two courts correſpond, ) dirgcted that for the future, in all caſes 
where a cauſe goes down to trial, and goes off, upon any oc- 
caſion, without the fault, contrivance or management of the 
parties, and is afterwards brought dewn again to trial; the 
coſts of ſuch former abortive going down to trial ſhall be tax⸗ 

ed and allowed to the party f | 
manner as if the-cauſe had gone off upon a remanet. 


However, they did not think it right to include the preſent 
motion in the directions which they gave for future caſes, 
nor to allow the preſent plaintiff the tolts he applied for ; bez 
eauſe the practice of he court had hitherto been againſt its 


Therefore Mri Mangficld took nothing by his motion: 

(though he had the merit of thus contributing to the 

ſettling of the practice for the futiire,) =. | 
oy 1 IM 


John Wilkinſon-—Plaintiff 


5 Richard lley ——Defendant. 


— 


eentrosion of Shropſhire 89 HIS was an action in debt on the fats" 4 
ai. towit) Geo. 2. chapter 28: and the third count in 
which V a r&. the declaration ſet forth | 5 

al W. 


Tn on the 25th day of March 1768, plaintiff demiſed 


to defendant a certain meſſuage or tłhement and lands with- _ 


the appurtenances, ſituate, lying and being in the patifhes of 


* 
. 


Broſeley and Barrow in the county aforeſaid. To have and 
to hold the premiſſes within the appurtenances to defendant, 
from thenceforth for and during the ſpace of one whole year; 
from thence next enſuing and fully to be compleat and end- 
ed; yielding and paying to plaintiff for the ſame the ſum of 
106 J. by equal portions half yearly (that is to ſay) on the 


29th day of September, and the 25th day of March then next 


following: by virtue of which demiſe; defendant, afterwards; 
to wit, on the 26th day of March 1768, entered into the pre- 
miſſes with the appurtenances belonging to plaintiff, And 
_ plaintiff further ſays that he, after the making of the ſaid ory 
2 | | 


nally prevailing, in the ſame , 


5 


*. : 
SS *$:\ POO D0 CY Un © e 


fe 


— 
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and du ring the continuance thereof, (that is to fay) on the 7th 277. | 
day of 425 1768, defendant then being i in of th 
premiſſes with the appurtenances by virtue of the {aid I 1 
miſe, and the reverſion thereby belong to plaintiff as Cotany, 
aforeſaid, at Broſeley aforeſaid, by kf: emy Mytton the 
agent of plaintiff thereunto — e made a de- 
mand of, and gave notice in waſting to defendant for deli- 

| vering up the poſſeſſion of the ſaid demiſed premiſſes on the 
zj ch of March then next following. And plaintiff further 
25 s that he, by his ſaid agent, afterwards, to wit on the 


400 of March 1769, at Broſeley aforeſaid, demanded of de- 
4 fendant chat he would deliver up the poſſeſſion of the pre- 
miſſes to plaintiff according to ſaid notice. Nevertheleſs de- 
fendant did not then and there deliver up the poſſeſſion of the 
ſaid Inſt mentioned demiſed premiſſes to plaintiff but to de- 
liver the ſame to plaintiff altogether neglected and refuſed, 
and wilfully held over the ſame from plaintiff for a long fpace 
of time, to wit for the ſpace of 14 months then next follow- 
ing. And plaintiff doth aver that the demiſed premiſles at 
the ſaid time of the holding over the ſame were of the year- 
ly value of 50 /. and by reaſon of ſuch withholding and hold- i 
ing over the ſaid demiſed premiſſes with the appurtenances 1 
from plaintiff, and by force of the ſtatute c, an action hath | 
accrued to plaintiff to demand and have of defendant 350 /. 
{that is to ſay) at the rate of double the yearly value of the 
faid demiſed 28 with che appurtenances aforeſaid, 


To which declaration the defendant pleaded the general 
iſſne; and, iſſue being joined, this cauſe came on to be tried | 
at the laſt aſſizes held for the ney of Salop. _ 15 


"Mt appeared in . that n Stanley late of „ , 

ruas- Abbey in the county of Salop deceaſed was at the time of Y 
his _ poſſeſſed of the premiſſes mentioned in the decla- b 

ration, leaſchold, for a term of years ſubſiſting; and | 

by his hong Kaba the ſame to truſtees, of whom the 

plaintiff was one and is the ſuryivor ; in truſt for the children « 
of his brother John Stamey, who then were and ſtill are in 

fants ; and appointed plaintiff executor of his will, 


_ . Tha plaintiff, as his executor, took the poſeſion « of the 
premiſſes; and continued to receive the rents and profits, un- = 
til 25th March 1767. | : TY | 


That a bill was filed in the high court of 1 on the 
part of the infant children of the ſaid * Stanley, * 
the 


* 
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the plaintiff; for an account of the rents and profits of the 


premiſſes received by him : who was een to WS ns and 


to pay mewn , 


That by an ; order made in the ame court) booking Sis: 
the 13 Feb. 1767, Henry Mytton was appointed the receiver 
of the rents and profits of the premiſſes; and with liberty to 


let and ſet the ſame, with the PAR of the maſter, as 


there ſhould be occaſion. Moped! l n 


That defendant was tennnt of the den for a | ber of 


years which expired on the 2 225 a 2 1769, at the ym" 4 
17 rent of 1061. 


That defendant paid the rent for the 8 to plaintif, 
as executor, to the 25th March 1767 ; and from that time, 


to the 25th March e. to the ſaid Henry en the Tex 


a ceiver. FEM 


That a notice in writing; ſigned by the aid * . 
was delivered to defendant, on the 7th of May 1768, in the 


words and figures following: © Mr. Richard Cal I hereby 


& give you notice to quit the lands and fenements you hold 
&« at Swinney in the pariſhes of Broſeley and Barrow and 
ee county of Salep, of which I am appointed receiver by the 
« court of chancery, at Lady-day next. And I do 4 
cc give you notice, not to commit any waſte havock or de- 
«. ſtruction on the premiſſes, and not to Tell any hay ſtraw 
« compoſt or manure from off the ſame, as you will anſwer 
cc the ſame at your peril. 
cc ton, 8 * May 1768. 


4 ne. 

That on application to the court of chancery, an order 
was made in the ſaid cauſe, on a ſuggeſtion that the defen- 
dant had refuſed to quit the poſſeſſion, that plaintiff in ſaid 


To Mr. Richard G¹ at 


cauſe might be at liberty to bring an action againſt the de< - 


fendant for double rent, in the name of the e poet 
the defendant. 


his ſaid term; but held over the ſame, for the ſpace of 14 


| months then next following. 


It appeared in evidence, that a demand was made of the 
poſſeſſion of the premiſſes, after the actual ſuing out of the 
writ : and no other evidence was given, of any other demand 
being made ſubſequent to the notice to quit. WM 


Your humble ſervant Henry My f= 


That the defendant did not quit the poſleſſion of Fey pre- 


miſſes, in purſuance of the above notice, at the expiration of 


20 . : 5 OY "PR 5 
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| That the promiſes are of the yearly value of 125 L. and 
deſendant is {till in poſſeffon thereof. En 


The jury find a verdict for the plaintiff, on the third 
count in the declaration; ſubje to the opinion of 
the court, whether under the circumſtances of this 

* caſe, the preſent action can be maintained _ 
' defendant for double the yearly value of the ſai 
miſſes, for the time that. defendant held over the 
ſaid premiſſes after the expiration of his ſaid term. 
; | ; * 2 | 


26 
1771. 
N 


Witrrinson v. 
Cos T. 


The defepdants counſel raiſed ſeveral objections to the 


' plaintiff's recovering the double yearly value, in this action; 
and endeavoured to ſhew that the circumſtances required by 
this act of parliament had not been complied with. The 
act * directs © That the perſons wilfully holding over, after 
« the determination of the term or terms, and after demand 
« made, and notice in writing given, for delivering the poſ- 
«© ſeſſion, by his or their landlord or leſſors, or the perſon or 
« perſons to whom the remainder or reverſion ſhall belong, 
his or their agent or agents thereunto /awwfully authorized, 
« ſhall pay at the rate of double the yearly value, for ſo-leng 
« time as the lands O's, are detained ; to be recovered by 


V. Seca. 1, 


« action of debt &c againſt the recovering of which ſaidd 


1 penali 75 there ſhall be nor elicf in equity.“ 


1ſt, This notice was not given by the landlord, nor by any 
agent of his thereunto lawfully authorized. It was given by 
Mr. Mytton alone, the receiver under the order of chancery ; 
without mentioning the landlord at all. But Mr. Mytton 
had no authority to turn out the tenants : he was only ap- 
pointed receiver of the rents and profits, with liberty to let 


and ſet the premiſſes with the approbation of the maſter. 


The order does not impower him to do any thing more than 
that. He is not, therefore, within the words or meaning of 
this ſtatute, an agent lawfully authorized to give notice for 


iſt ObjeQion} 


delivering poſſeſſion. And as this is a penal act, the order of 


chancery can give no aſſiſtance towards recovering the pe- 
nalty. . 3 : | | 


zd. A demand was neceſſary, as well as notice in writing: 

the words are © after demand made, and notice in writing, 

© for delivering the poſſeſſion. The demand is independent 

of 7 88 The . indeed alledges a demand: 
OL. V. 5 


but 


e 


2d QbjeRione | 


1 
3 
A 
* 


1771. but it was not ſufficiently proved. There was no demand 
, bt inp previous to the 2 the action. The only evidence 
WIxXINzOI v. Was, That a demand was made of the poſſeſſion of the pre- 
Corpaer. 44 miſſes, after the actual ſuing out of the writ,” Now 2 

demand ſubſequent to the action is no demand at all. 


34 ObjeQtion, : As the notice was © To quit the poſſeſſion at a fixed in,” 
ſomebody ought to have attended, to receive it. 


Mr. Kenyon, counſel for the plaintiff, was beginning to 
anſwer theſe objections; but was ſtopped by the court, as 
they thought it a plain caſe on his fide, and were unanimous 


in that opinion. 


They held that the receiver was an agent for the land- 
lord, lawfully authorized for this purpoſe ; and that the no- 
tice in writing was itſelf a ſufficient demand. 'They held this 


to. be a remedial law : the penalty is given to the party ag- 1 
Rol x— Let the Pos rk be delivered to the th 
PLAINTIrr. OP 
Mr. Kenyon, in anſwer to the firſt objection, eited 3 Athyns pl 
350. Pitt v. Snoꝛuden; where Ld. Hardwicke ſaid © That a ar 
receiver had a power to diſtrain for © rent, without firft ap- ar 
« plying for particular order for that purpoſe.” _ ki 
| | -” 
Mr. Bearcroft, who made the objection, ſaid, that that pi 
caſe did not apply to the preſent, nor clear it from his objec- by 
tion: it did not prove that a receiver had power to turn out cr 
the tenants. os | | ou 
| | is 
5 8 : th 
Purdy v. 8 i uy 
Monday 11th | y v. Stacey. „ in 
February 1771» : | Era = 7 508 th 
4 HIS was a motion in arreſt of judgment, after a ge- 10 
action for defa neral verdict for the plaintiff in an action for defama- = 
matory worde tory words, charging the plaintiff with having given 200 /. of 
reſpecings "a, for a warrant to be purſer of @ man of war, (the Magnanime: 
becauſe charge but they did not ſpecify, 7 whom he gave the money. | 
did not ſpecify 5 | Ro | | 7 
— 2 : Serjeant Davy and Serjeant Glynn objected, that the words we 
given. are not actienable. This office was ſaleable at common law: M 
and it is not within the 5 & 6: Zdw. 6. or any other wa) " 


*%. 
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prohibited. They cited 2 Vernon 308. Symonds v. Gilſon 1971, 
where the court of chancery ſaid 5 could not ſet aſide tùe Meat | 
bends : but they relieved againſt four bonds entered into for Puzvy n 
the defendant's quitting his pretence to the purſerſhip of one STACEY: 
of the king's men of war, and procuring the obligor to bs 
admitted to it; upon payment of the principal money, with= 
out intereſt or coſts. They alſo cited Law v. Lao, reported 
in 3 Peere Williams 391. and in Mr. Forrefter's Reports 140. 
in which caſe, the Lord Chaneellor Talbot ſaid “ The cafe 
of Beresford v. Done 1 Vernon 98, © Related to a eommiſſion 
se in the army, and no law prohibits the ſale of ſuch, no 
ec mote than it does that of purſer of a ſhip; which was Sy- 
te monds v. Gibbons, 1 Vernon 308.“ There is no truſt of 
any public kind, either civil or military, annexed to this of- 
ice: the purſer is nothing more than a ſulier. 


Baut even ſuppoſing the ſelling this office to be an offence, 
yet the buyer would not be an offender. The ſimple buying 
of an office is not eriminal. "ot vron 


| Here is no crime charged upon the plaintiff, nor any thing p 
that affects his credit. | . | 


Mr. Wallace and Mr. Dunning, contra, on behalf of the 

plaintiff, argued that this is a public office; an office of truſt 
and confidence, having the diſpoſition of the king's ſtores 
and that the buying and ſelling it muſt be prejudicial to the 

king's ſervice. They cited 1 Hawkin's Pl. cap. 67.* to prove # gedtion $1 

the criminality of taking or giving a reward for offices of a 
public nature. A ſeller can't exiſt, without a buyer. The 

buying is the temptation to the crime of ſelling. If one is ; 
criminal, the other is ſo too. This imputation was flander- - 
ous, therefore, upon the plaintiff, and actionable: and there 
is no reaſon to arreſt the judgment. As to the caſes cited, 
they diſputed their application td the preſent caſe. It appears 
upon the preſent declaration, that this is ai office of truſt, 
in the diſpoſal of the lords of the admiralty by <varrant : and 
the plaintiff is charged with having given 200 /. for this war- 
rant. This charge muſt therefore be underſtood, © That he 
“ bought it of thoſe perſons in 20e diſpg/al it was; that is, 
of the commiſſhoners of the admiralty. | 


7 


4.57 * — 
= n = 
ETC 


5 Tas CovxT, upon this argument dn Friday 8th 
February, had a doubt concerning the conſtruction of the 
words of the declaration, viz. Whether they imported that 
Mr. Purdy gave the money To the commiſſioners of the admi- 
talty, for this warrant. If the words had clearly ——_— 
that he gave money to the commitſioriers themſelves, who had 
the diſpoſal of the warrant, they had no doubt but that 
EE - would 


— 
e 


r a rs Cr es Yo 
? 2 7 * 


kg 


The whole pa- 
rich bound to 
repair highway, 
of common 


rizht. 


5 
1771.4 


Purdy v. 
Sraczr. 


Saturday 9th 
February 1771. 


| Therefore 1 


it ſhall be neceſſary, 


1 


= 


would have been a corruption of a public truſt, and à crime 
both in the commiſſioners and the perſon tempting them to 
ſuch corruption: and conſequently the words would have 
imported a criminal charge | 
therefore took a few days for their further conſideration, 


And now Lon p MansnitLD declared their opinion that 
the charge was ſo looſe, that it did not of itſelf import a 
crime : and nothing can be intended ; no averment of the 
meaning of the words, by an innuendo. If the plaintiff does 
nat ſhew that the words are aCtionable, that defect can't be 
ſupplied. Now here is nothing that ſhews 10 aum this mo- 


** 


ney was given: and as it is not averred, we can't intend it. 


If the commiſſioners of the admiralty were to take money for 
their warrant to appoint a perſon to be purſer, it would be 
criminal in the corrupter and corrupted. But there are caſes 
where it may not be unlawful to give money to other perſons. 


In the preſent caſe, it is defectively laid, and does not ap- 


pear to be defamation or à charge of any indictable crime. 
JopcMEnT muſt be ARRESTED. 
Rex verſus Inhabitants of Great Broughton. 


"I. HIS was a writ of error directed to the juſtices of 
peace of the county of Cymber/and, upon a judgment 


given by the general quarter ſeſſions of that county, in an 


indictment againſt the inhabitants of the grozfron of Great 


| Broughton in the pariſh of Bridetirt, for not repairing a high- 


way in the ſaid pariſh; whereof the ſaid inhabitants of the 
ſaid divifion were indicted and convicted. The indictment is 
in the common form; alledging that there is, and was from 


the time whereof the memory of man is not to the contrary, 


a common and ancient king's high-way for all the king's liege 


ſubjects c, leading from Flimby Parts and Woodfide to the 


market-town of Wigton in the faid county; and that a certain 
part of the ſame king's common highway, at the pariſb of 
Bridekirk in the county aforeſaid, between a rivulet &'c: and 
a certain &, (particularizing its length and breadth,) on 


the 26th of June Cc, and continually afterwards c, was 


and yet is very ruinous Cc; and that the inhabitants of the 
DIVISION of Great Broughton in the pariſh of Bridekirk afore- 


ſaid the common highway aforeſaid (ſo as aforeſaid being in 
decay) from the time whereof the memory of man is not to 


the contrary, ought to repair and amend, when and fo often as 


Upon 


„and been actionable. They 


Hilary Term 11 Geo. 3. B. R. 


Upon © © Not guilty” pleaded, the jury found a verdict, 
« That the ſaid inhabitants of the ſaid diviſon of Great 
Broughton are guilty of the premiſſes &c.” a 


| The * of the quarter-ſeſſions is, that they do for- 
feit to the king, by occaſion of the nuſance aforeſaid in not 
repairing the King's highway aforeſaid, the ſum of 100 /, 


The aſlgnment of error is (inter alia,) that it is not ſhewn 
or alle | ment 
viſion of Great Broughton baue uſed and been accuſtomed and of 


right ought to repair and amend this highway; or in what 
right, or for what cauſe, by what obligation, or upon what 
account they ought to repair and amend the ſame, | 


| Mr. Meandfield, on behalf of the defendants, objected that 


by common law, excluſive of cuſtom, preſcription &c, the in- 


habitants of a particular diviſion of a pariſh, are NoT bound 15 
repair: and here is no cuſtom, preſcription, or particular rea- 
ſon ſhewn, for obliging them to repair this high-way. It is 
only alledged, in general, (That they ougbt to repair and 
& amend it, when and ſo often as it ſhall be neceſſary.“ 


Mir. Davenport, contra, argued that it was ſufficiently charg- 
ed as a preſcription : it is charged © That from the time where- 

© of the memory of man is not to the contrary,” they ought 

to repair and amend it, when and ſo often as it ſhould be ne- 

ceſſary. Technical words are not neceſſary : a preſcription 

may be by implication; as, particularly, ratione tenure, He 

eited Tremaine, 199. 201, 202. 1 Ventris 341. & 1 Siderfin 
140. | | 


Mr. Mansfield replied, that it is not alledged that they have 
immemorially repaired. This is a defect in ſubſtance. Pre- 
ſcription and ratione tenure are diſtinct things, The caſes 
cited do not Pre this indictment, „„ 

loup Max$RIELD was not in Covxr. 

Mr. Juſtice As ron. It don't appear that the inha- 
bitants of zhis diviſion are bound to repair this highway. By 


common law and of common right, the inhabitants of the 
pariſh at large are bound to repair the highways : and here is 


no reaſon ſhewn why this particular diviſion ſhould be obliged 


to do it. 


1 3 EE Mr. 


in the indictment, that the inhabitants of this di- 
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Hilary Term 11 Geo. 3. B. R. 


M r. Juſtice WILL ES concurred with his brother 2 
and ſaid that it ought to appear upon the face of the indict- 
y what right the charge was laid upon this particular 
diviſion. 3 | 5 


Mr. Juſtice ASHHURST was of the ſame opinion, If 
you lay a charge upon perſons againſt common right, you 
muſt ſhew how they are bound. It is not enough, to ſhew that 
they immemorially ought to repair: it ſhould be ſhewn, that 
they have repaired. He mentioned the caſe of V gen under 
Penyard (which ſec, ante, vol. 4. pa. 2507.) where it was 


| Holden that the repair of highways lies, of common right, up- 


on the whole pariſh : but as that pariſh lay within two diſ- 


= tinct counties, an indictment might be brought againſt that 


part of it in which the ruinous road lay. There the indict- 


ment was not againſt a particular precinct or diviſion of the 


pariſh, (as the preſent one is;) but * the whole'of the 
pariſh that lay within the county of Glouceſter, in which that 
indictment was brought. 3 


Tax CovrrT therefore held this indictment ta be bad; 
and unanimouſly reverſed the judgment. 1 


JopcuRENf REVERSED, 


The End of Hilary Term 1771, 11 Geo. 3. 


Eaſter Term 
11 Geo. 3. B. R. 1771. 


—— 


2 


White v. Barber. T.. ſaay 234 
. April 1771. 


Thie was a caſe out of chancery; ſtated as follows— 


Robert White and Eleanor his 
wife, (which ſaid Eleanor was 
| the widow and deviſee of Ed- 
ward Preſgrave deceaſed,) Ed- 
ward Preſgrave and John Preſ- 
grave infants, (who are the two 
_ {ſurviving ſons and only. chil- 

| dren of the ſaid Edward Preſ- 
| ] grave deceaſed,) by the ſaid Ro- 
BETW EEN+ bert White — oat friend, 
Plaintiffs; 


And 
Thomas Barber, John Pref- 
grave, John Pare, Edward Preſ- 
grave Cham, William Cham, 


Edward Preſgrave, and Tho- 
© > LUmas Cham, Defendants. 


EDwanp PRESGRAVE, being ſeiſed and poſ- Court will ree- 
ſeſſed of a very conſiderable real and perſonal eſtate, did *fy <xpreivn 


or 6ven ſuppiy 


on or about the 2oth October 1753, duly make his will in proper words in 


writing, and thereby gave and deviſed to Eleanor his wife a will, in order 
the ſeveral freehold and copyhold premiſſes therein particu- ,* ey 


larly mentioned, (which ſaid copyhold premiſſes he had pre- 1 TO 
| | . vioutly 


* 


% 


1771. 
77 


War v. 


Banz. 


Eaſter Term 11 Geo. 3. B. R. 


viouſly ſurrendered to the uſe of his will z) to hold the ſame 
unto the ſaid Eleanor until his fon Thomas Preſgrave ſhould 
attain the age of twenty-one years; in truſt nevertheleſs that 


ſhe ſhould educate and maintain him till that time, out of 


the rents and profits of the {aid premiſſes: and then he de- 
viſed the ſame to his ſaid ſon Thomas in fec. But if it ſhould 
happen that his ſaid wife ſhould be enſient with one or more 


children at the time of his deceaſe, and his ſaid ſon Thomas 


ſhould die without iſſue before he attained the age of twenty. 
one years, ſuch child or children being then living, he then 
deviſed the ſaid premiſſes to his ſaid wife till ſuch child or 
children ſhould attain his her or their ages of twenty-one 
years; in truſt nevertheleſs that ſhe ſhould educate and main- 
tain ſuch child or children till that time, out of the rents and 


profits of the ſaid premiſſes : and then he deviſed the ſame to 


ſuch child or children in fee. But if it happened that his 
ſaid ſon Thomas ſhould die without leaving iſſue of his body, 
and before he attained the age of twenty-one years, or that 


his ſaid wife ſhould at the time of his the ſaid teſtator's de- 


ceaſe be enfient with one or more child or children who 
mould die without leaving iſſue of his her or their body or 
bodies, before he ſhe or they attained their age or ages of 
twenty-one years, then he deviſed the ſaid premiſſes to his 
ſaid wife for the term of her natural life; and from and after 
her deceaſe, then as to part of the ſaid copyhold premiſſes, 


he deviſed the ſame to his nephew the defendant Edward 


Preſgrave Cham in fee; and the other part of his ſaid copyhold 
promiſes he deviſed to his nephew Thomas Barber in fee : 

ut if he ſhould die without lawful iſſue of his body, then 
he deviſed the ſaid premiſſes to the right heirs of John Cham 
and Mary his wife, (both deceaſed,) in fee. And as to the 
reſidue of the ſaid freehold and copyhold premiſſes; he deviſed 


the ſame to his nephew the defendant William Cham, to his 


godſon the defendant Edward Preſgrave, and to his nephew 


the defendant Thomas Chan, in certain proportions, in fee.— 


The teſtator gave to his ſaid wife 3000. and all his plate, _ 
| houſehold goods and houſehold furniture of what kind ſoever. 


He alſo gave to his nephew Thomas Barber 50/, To Eliza- 
beth T hompſen an annuity of 1/7. 4s. od. To Fohn Preſgrave 
an annuity of 1/7. 105. and ſubjected his perional eſtate to 
the payment thereof; and directed a branch of the ſame fize 
faſhion and value as that in Bowrn church ſhould be hung up 
and placed in Langteft church, the charges whereof he direCt- 
ed ſhould be paid out of his perſonal wy ac and gave all the 
reſidue and remainder of his goods chattels and perſonal eſ- 


tate of what nature or kind ſoever and whereſoever, after 


payment 


—_— @ SI .0 © io a ao a... av. micrtnd , , , , ea. aca. 
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payment of his debts . and funeral expences and the 
laid ſeveral annuities and other payments with which he had 


1973. 


charged his perſonal eſtate, to certain truſtees in his will Rory = 
named, in truſt for the ſole and only uſe and benefit of his Banu. 


| faid ſon Thomas, to be paid him at the age of twenty-one: 


years ; and thereby appointed faid truſtees, executors and 
truſtees. of his ſaid will for the uſes and purpoſes aforeſaid. 
But if it ſhould happen that his ſaid wife ſhould at the time 
of his deceaſe be enfient with one or more child or children, 
then and in fueh caſe he bequeathed all the faid reſidue and 
remainder of his perſonal eſtate, ſubje& and chargeable as 
aforeſaid, to his ſaid executors in truſt for ſuch child o. or chil- 


dren as his ſaid wife ſhould ha _ to be enſient with at his 


death; to be paid to fuch child when he or ſhe ſhould attain 
his or her age of twenty-one years; and if more than one 
child, then to be equally divided amongſt them ſhare and 
ſhare alike, to be paid to them at their reſpective ages of 
twenty-one : and in that caſe, the ſaid teſtator appointed the 
. faid truſtees executors and truſtees of his will for the pur- 

| _ aforeſaid. But if it ſhould happen that his ſaid wife 


ould not be enſient with one or more child or children at 


the time of his deceaſe, or that his ſaid ſon Thomas ſhould 
dic before he attained his age of twenty-one years without iſ- 
ſue of his body, or that his wife ſhould at his deceaſe be en- 


ſient with one or more child or children and ſuch child or 


children ſhould happen to die before he ſhe or they ſhould at- 
tain their reſpeCtive age of twenty-one without ifſue of his 
ker or their reſpective body or bodies, then and in every of 


the ſaid caſes he thereby gave and bequeathed to his nephew 
Thomas Barber all the ſaid reſidue of his perſonal eſtate ; he 


paying all his debts, legacies, funeral expences and the ſe⸗ 
veral annuities and other payments with which he had charg- 


ed his ſaid perſonal eſtate. And in ſuch cafe the ſaid teſtator 


appointed the ſaid Thomas Barber ſole executor of ſaid will; 
and thereby directed that if the ſaid Thomas Barber ſhould 
become intitled to his ſaid perſonal eſtate, according to the 
ſeveral directions therein before mentioned, he ſhould pay 
thereout ſeveral legacies in his will particularly mentioned, 
and in ſuch manner as therein is particularly mentioned, 


amounting to 770 /. and an annuity of 2 /. Corea alſo men- 


** | 


The de, x at the time of making his faid will had only 
one child, the ſaid Thomas: but after the making thereof, and 
before his death, he had two other ſons born, viz. the . 
tiffs aun and Fobn, 


On 
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On the r2th of January 1759, the ſaid teſtator Edward 

Preſgrave died, without altering or revoking his will; leaving 
iflue three children, the ſaid Thomas Preſgrave,who died with- 
out iſſue in. Auguft 1766; and the ſaid Edward Preſgrave 
and Jah Preſgrave, infants of tender years, who were born 
after the making of the will, in the teſtator's life-time, and 
Who are fill living, and who are not provided for, unleſs 
they take by this will. } 


The ſaid Zlranor is ſtill living ; but was not enſient at the 
time of the teſtator's death. | 


The plaintiffs brought their bill in the court of Tl 
(amongſt other things) for an account of the perſonal eſtate 
of the ſaid teſtator; and to have the ſurplus thereof placed 
out for the benefit of the two infant plaintiffs; and that a 
ſufficient part of the rents and profits of the teſtator's real 
eſtate might be applied for the maintenance and education of 
plaintiffs Edward and Jobn, the infants, till they . re · 
3 attain the age of twenty-one years. 


The'cauſe came on to be heard before the Right Honourable | 
the Lord Chancellor on the 7th of June 1769; when it was 
decreed that this caſe ſhould be made for the n of this 
A court. 


. Whether, i in 8 event that has ha pened, any and 
« what eſtate is veſted in the er Eleanor and the 
“ ſeveral defendants the deviſees, or any of them: and 
ce if no eſtate is veſted in them or any of them, then 
«© whether any and what eſtate is veſted in the plaintiffs 
& Edward and John keg the two infant children, 
* or either of py 


n Glynn, 
29 | ; . Dunning . 


This caſe was twice argued in the court of ling's bench; 
firſt, on Tueſday 20th November 170, by Serjeant Glynn for 
the plaintiffs, and Mr. Davenport for the defendants ; and 
again, on Friday 25th Fanuary 1771, by Mr. Wallace, for 
the younger baba: ſon, John Preſgrave, and Mr. Morton, 
for the elder infant ſon, Edward Freu, and Mr. Dun- 
ning, for the nephews. 


| Eaſter Term 11 Geo. 3; B. K. 


On behalf of the infant ſons, it was urged, that the inten- 
tion of the teſtator could not poſſibly be miſtaken: no one 
could doubt but that he meant to include all ſuch ſons 
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Walz x. 


as ſhould be born after the making of his will. It is not poſ- ' Bazzza, 


ſible to conceive that he meant to prefer his nephews to his 
| wn ſons, and to leave his own ſons totally unprovided for; 
eſpecially, as he had taken care to provide for ſuch child or 
children as his wife ſhould be enſient with at the time of 
his death. And as the teſtator's intention is perfectly clear 
and undoubted, the court will rectify the expreſſion, o or even 
ſupply 421 25 words, in order to effectuate it. 


In ſupport of which polition, they cited Cro. Car. 185. 
Spalding v. Spalding. 3 Lev. 125. Luxford v. Checke, 1 
Peere William 426. Hewitt v. Ireland. 2 Peere Williams 
194. Newland v. Shephard. They alſo mentioned the caſe of 
Fonnereau v. Fonnereau ; where the court of chancery ſup- 
ey the words Or ſhould leave iſſue that ſhould die.“ 


eſe caſes go further than the preſent caſe requires: it 


would be enough, in the preſent caſe to ſupply—* That if 


4 the wife ſhould be Es enſient of . child or chil- 


ec dren,” > 


Mr. Morton argued, that the words © If his wife ſhould. 


« he enſeint at the time of his deceaſe” ſhould be taken as 


a condition precedent, rather than his ſon and heir ſhould be 
diſinherited. And he compared it to the caſe of vine and 


Warren, in 12 Mod. 128. 


On behalf of the nephews, it was anſwered that it is not 
| 3 to ſay That the teſtator did not intend to exclude 
« the infant plaintiffs: it is plain that he did not intend to 
include them. He did not foreſee that he ſhould have theſe 
two after-born children in his life-time : and not foreſeeing 
ſuch an event, he did not mean to provide for it, He had 
it in his power to alter his will, upon the change of circum- 
ſtances : but he did not do ſo. The limitation © To his 
* nephews” is therefore ſtill ſubſiſting: it never was a void 

one, though it may be now become a hard one; However, the 
will muſt be taken as it ſtands: no body's wiſhes can alter 
it. The teſtator has not thought fit to alter it: and it is not 


in the power of the court to make a will for him. If a | 


bachelor makes a will, and thereby gives away his eſtate ; 
and afterwards marries; it has never been determined that 


ſuch a will ſhall not ſtand. 


As to the wife's being Enſeint at the time of the teſ- 
& tator's death** being a condition precedent The caſe of 


Jones 


2708 


* -- - 
*» "> . * 

”, Wuitrn v. 
Sanna. 


Faſter Term 11 Geo. 3. B. R. 5 


ones and Weſtcomb ſhews that it was not. [See that cafe 
Rep. Eq. 74. Precedents in Chancery 316, 10 the 


Abridgement of Eg. Caſes 245. pl. 10. ] 
| Tur JUDGEs of this court certified as . 5 
We are of opinion, that the proviſion made by the teſtator 


being for children which were to be born after the m 


of hi will, he certainly intended to comprehend all the 
dren which ſhould be born of his then wiſe, (whether befor 


or after his deceaſe.) For, we think, that a fa er, in making 


an expreſs proviſion for any children which his wife ſhould be 
enſeint with at the time of his decea/e, could never intend to 


give his eſtate to /uch children, in excluſion of, or to his ne- 


Fetus (as the event has happened) in preference to, any * 
or children that might be born in Bis lifetime. 


We are of opinion, therefore, that ( notwithſtanding 2 


Antec of expreſſion in this will,) the children born before the 
teſtator's death are virtually included in the proviſion fo anx- 
iouſly made by a parent for his poſthumous children; and 


that, upon the true conſtruction of this will, the plaintiffz 
Edward and John will be intitled, (from the teſtator's mani. 
l intent,) to take an eſtate in fee in the premiſſes, at their 
reſpective ages of one and twenty; and that, in the mean 
time, the plaintiff Eleanor, their mother, is intitled to hold 
the ſaid premiſſes, ſubject to the truſt of the laid will, fax 
their education and maintenance; 


MANSFIELD. 

R. AsTON. 

E. WILLES. 

W. H. AsHnvRST. 


23d Ahr 1777. 


1 Robinſon v. Reliahn, ante, pa. 38. Vel. 
1. and Evans ex dimifſ. Brooke, Bart. v. Aft- 
ley eſq; and others, (Sir William Duckenfield 


- Daniel's caſe,) ante, Pas 15 74, 1580, Vol. Ns 
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Stock, one Gec, verſus Harris, Deputy-Poſt- (4 g . 
TN __ maſter of Gloucgſter. 5 5 2 = 
Apell 2771. 


T HIS caſe came before the court upon a ſpecial verdict, Potmatters in 
and was twice argued; viz. Firſt, on Friday 16th Ne- the country 
vember 170, by Mr. Beoreref for the plaintiff, and Mr. Mor- 8 
ton for the defendant; and now by Mr. Dunning for the to the perſons 
plaintiff, and Mr. Attorney-general Thurlow for poſt- „ 
maſter. | Wy 0 places of abode, 


Ie was an action brought againſt the deputy-poſt-maſter, 
for not delivering out letters directed to an inhabitant of the 
The declaration ſtated that the defendant Gabriel Harris 
| was deputy poſtmaſter of that city; and that, as being ſo, 

he ought to have delivered all letters ſent by the poſt and 

brought to him at the poſt-office of the ſaid city, directed to 

any perſon or perſons being inhabitants of the ſaid city, ro or 

at the place of abode of fuch 2 or perſons to whom the 

ſame letters were reſpectively directed, within a reaſonable 

time after ſuch letters were ſo brought to the ſaid Gabriel at 

the ſaid poſt-office at the city of G/::-:/er aforeſaid, Then 

it ſtates, that on ſuch a day a certain letter directed to him 

the ſaid John. Skinner Stack (the tick) at the faid city of 
. Obouceſter was ſent by the 2. for the ſaid hn Shinner 

Sock, and then and there 1 i io ihe faid Gabriel at the 
poſt- office of the city of Gο , id, and received by 

im the ſaid Gabriel theo. eieſe, the ſaid Gabriel, 

well knowing the premitt:, bot bonding his duty in 

that behalf, did net del uni e s er at the place of 

abode of the ſaid Fohn Sl. hin a reaſonable time 

after the faid letter was ſo d to and received by him 1 
the ſaid Gabriel as aforeſaid; vi ihe contrary, wrong- 5 
fully and injuriouſly kept a1 , de fame letter from 

the ſaid Fohn Skinner Stack, for a long {1492 of time over and 

above a reaſonable time in that b:!1el:, io wit, for the ſpace. 

of three das. | - 


The ſpecial verdict was as follows, The jurors find, that 
the defendant, during the time in the declartion in that he- 
half mentioned, was and is deputy-poſtmaſter of the ciiy of 
Glouceſter, under the appointment of the polimaltcr geugrate 
That the plaintiff, Curing that time, was and is an inhab ant of | ö 
the ſaid city of Glaucgſter; and be and his place of abode | 
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well known to the defendant. That the defendant being de- 
puty- poſtmaſter as aforeſaid, did publiſh a notice in the ſaid 
city, in the words following, to wit, Poſt-office, 'Glow- 
cc cefter, May 20th 1769. Having conſulted his majeſty's 
„ poſtmaſter-general, upon the preſent method of carrying 
te out and delivering letters at the place of abode of the in- 
ce dividuals to whom they are directed, I am informed by 
te their lordſhips, that I am Not obliged ſo to do; and that 
© no allowance will be made me from the general poſt office 
e for my expences on that account. Notice is therefore 
& hereby given to the inhabitants of this city, that after the 
3d day of June next, if it is agreeable to them to have 
& their letters delivered at their own houſes, they muſt 
tt bay a Corpenſation to the letter carrier, of a half. 
c penny a letter, or a ſmall quarterly allowance, as they 
ce think proper; or elſe /end for them to the office, where 
« they will be delivered for the poſtage only. G. Harris 
te poſtmaſter.” That until the publication of this notice, 
letters directed to the inhabitants of Glaucgſter were always 


delivered to them at their places of abode within the ſaid city, by 
the poſtmaſter for the time being, without any gratuity or 
reward over and beyond the common rate of poſtage, at 
the plaintiff afterwards cauſed notice to be delivered to the 
defendant, in the words following“ Sir, the inconvenience 
I hare ſo long ſuffered, of not having my letters delivered 
ec to me as they uſed to be in the time of your late prede- 
„ cefſor Mr. Nicolls, obliges me to give you notice that from 
« henceforwards I do expect and inſiſt that all letters which 
& ſhall come to your office directed to me be immediately 
« ſent by you and delivered to me at the dwelling-houſe of 
« Mr. Edmund Phillips in the Catharine-Wheel-Lane, being 
c my place of abode ; without any delay or further expence 
e than the common and legal rate of poſtage. I am Ce. 
« John Skinner Stock. To Gabriel Harris eſq; poſtmaſter of 
© Glouceſter.” That afterwards, on the 24th of December 
1769, the defendant received, at his office in the city of 
Glouceſter, a letter by the poſt, direCted for the plaintiff, be- 

ing the ſame mentioned in the declaration : which letter the 
defendant did NoT deliver to, or at the place of abede of the 
plaintiff; but the ſame remained, with his knowledge, in 
his office for the ſpace of two days; at the expiration 
whereof, the ſame was ſent for, by the plaintiff, to the de- 

fendant's office, and immediately delivered to him, 


| Referred to the opinion of the coutt, © Whether the 
& defendant was OBLIGED to DELIVER the letter to the 
« plaintiff af his place of abode, for the poſtage only.“ If 
P . . - . 
he was, then the jurors find a verdict for the plaintiff; 
= | | nominal 


* 
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nominal damages a ſhilling ; and coſts 40. . he was 
not; then they find for the defendant. = 


Note, this is the caſe which [ hint ut in page 2153, of 
my 4th volume, at the end of the caſe of Barnes v. Foley. 
In the beginning of that caſe of Barnes v. Foley (pa. 2149,) 


1 have {aid that I had not then in my poſſeſſion the exact li- 


teral ſtate of it; but promiſed. to inſert it in future. This 
being a very proper opportunity to diſcharge myſelf of _ 
promiſe, I will here inſert 1 We.” 


(Barnes v. ra Eaſter Term I 196. B. IL 


17 was an 50 upon u che call PR money had and received 


—On non afſumpſit; a caſe was reſerved at the trial; 
which ſtated that the defendant is poſtmaſter of Bath, under 
the appointment of the poſtmaſter-general. That upon the 
MAILS s appointment, he publiſhed a notice, 'That every 

« perſon who will either call at the poſt-office inOrchard-Street, 
« or ſend their ſervants for them, willreceivetheir letters atthe 
« legal poſtage only That the letters that are delivered to 
« all perſons for the future at their own houſes will be charged 
* one halfpenny, except thoſe which have heretofore paid 
« one penny—That, te prevent any miſtakes, the poſt- 
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Hatt. 


V. ante, pa. 
2149. | 


« maſter of Bath will think himſelf obliged to the perſons - 


* that intend to fetch or ſend for their letters after Monday 
the 20th inſtant, to ſend their names and places of abode 


« in writing to the poſt-othce, that care may be taken to. 


« have their letters properly ſorted by themſelves—That as 


« the poſtmaſter is determined to uſe moderation in the 


“ charge, therefore any merchant or tradeſman that receives 
many letters may agree with the poſtmaſter by the year 


“ for the delivery of their letters at their own dae. 
« Bath, January 17, . | 
&« Thomas Felt, Poſtmaſter, * 


That before the defendant's appointment, the poſtmaſter 
of Bath never received any thing beyond the rates of poſtage 
ſpecified in the ſeveral acts of parliament regulating the poſt- 
office, for the delivery of letters in any part of Bath; but 
that the letter- carriers employed * the poſtmaſter had, for 2 


conſiderable 


22 err n 79s 
2 „„ . 
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* V. laſt vol. 
| Pas 2153 


dds ne bene, received for their own nn - 

parts of Bath, an additional halfpenny; in other parts, a 

ne” y. penny; 1 in other 178 nothings * ws nag of 
letters. | 


That the plaintiff ; is an donde 8 


Bath, and was well known to the defendant to be ſo; but 


did not call at or ſend to the poſt-offiee for his letters, ex- 


* and requiring that the ſame ſhould be delivered to 
m 


at his houſe, on payment of the rates of poſtage fixed 


| by the ſeveral acts of parliament, only. 


That the defendant, upon the delivery «> twenty-four 
letters directed to the plaintiff and brought by the poſt from 
London to Bath, at his houſe there, demanded and received of 
him the ſum of Is. at the rate of a half-penny for each 
letter, over and beyond the rates of poſtage before men- 
tioned: which is the cauſe of action. | 


The queſtion ſubmitted to the court was Whether the 


tt poſtmaſter is obliged to deliver letters to the ſeveral inba- 
& bitants of Bat ; to whom they are directed, at their known 
places of abode, at the above-mentioned rates of poſtage 
« only; or is intitled to demand and take ny thing more,” 


The rule was, that the posTEA be delivered | 


to the PLAINTIFF,* 


The abovementioned caſe of Barnes v. Puley was diſtin 
guiſhed by the name of the Bath caſe. 


After the ſecond * of this Cloueg ger caſe, the 


court gave their opinious ſeriatim. 


Logp MaxsrixI p -In the Bath caſe, the fat was 
much the ſame as in the preſent caſe, It was there ſtated, 


that before the defendant's appointment to be poſtmaſter, the 


poſtmaſter of Bath never received, for the delivery of letters 
in any part of Bath, any thing beyond the rates of poſtage 
ſpecified i in the acts of parliament regulating the poſt-office. 
He gave notice © That people muſt either come or ſend to 


« the poft-office to fetch them; or pay for having them de- 
« livered at their own konſbs, And he accordingly de- 


manded and received money of the plaintiff, for delivering 
his letters at his own houſe, over and above the rate of 
poſtage beforementioned. The queſtion was, „Whether 
<« the poſtmaſter was obliged to deliver letters directed to the 


© inhabitants, at their known places of abode, at the above- 
“ mentioned rates of porngs only; or was intitled to 


= | % demand 
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4 demand and take any thing more.” The court did not, in 
that caſe, give any opinion, Whether the poſtmaſter was 


„ obliged te deliver letters directed to the inhabitants, at their 
66 known places of abode within that city.“ It was deter- 


mined upon another point, the poſtmaſter's demanding and 
taking more than the acts of parliament allow; which elaim 
the poſtmaſter could not ſupport. The court neither gave 
nor formed any opinion upon the general queſtion. And 
they had reaſons for it. There was no drawing any conclu- 
ſions about delivering out letters, or ſending to fetch them 
from the expreſſions uſed in the acts of parliament : and they 
hoped it would be ſoon ſettled by a& of parliament. Ne 
ſuch act of parliament has been yet applied for; nor pro- 
bably will be, till we ſhall have given our opinions. And 
the preſent action is brought, and the caſe ſtated, in a 
proper manner to bring the intended queſtion before the 


court. Therefore I ſhall now give my opinion upon it; and 
have no great difficulty which way to give it, though the 


acts of * are not profeſledly explicit about it. 


There are two clauſes in them, which ſhew decifively 
“ That there are limits of delivery.” In the 5 G. 3. c. 25. 
57, are the expreſs words © or within the limits of the delivery 


Fof letters and packets: and in the 13th ſection of the 


ſame act, mention is made of the place «© Where ſuch letter 
cc or dere are delivered.“ As there are, therefore, limits of 
delivery, how are thoſe limits fixed? The anſwer is They 
are ſixed by uſage and practice, and the courſe that has been 
obſerved and followed i in each particular place, 


The 8 are not, indeed, bound to find out per- 
ſons not ſufficiently deſcribed : but if they know them, and 
they reſide 4within the eftabliſbed limits, the poſtmaſters are 
| vbliged to deliver their letters at their places of abode, = 

If that be fo, there is enough found upon this ſpecial 
verdict, in favor of the plaintiff. It is expreſsly found 


That until the defendant's publication of his notice, lets 


© ters directed to the inhabitants of Glouceſter were 


_* delivered to them at their places of abode within the ſaid 4 
« city, by the poſtmaſter, without any gratuity or re. 


«* ward over and beyond the common rate of poſtage.“ 


From whence it follows, that the limits of delivery of his 


polt-office in Gloycefler, are the crry of Gloucefter. This 
was the practice for ſixty years, and to this time, for 100 
| years: and there is no foundation or pretence for raiſing this 

additional _— nor is it juſtified by the acts of parlia- 
ment, 
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The inconvenience that would attend this notice is very 
eat to ſuch as would not ſubmit to this new demand, How 


Bene v. ſhould people know of their letters? And are they to come 


FoLEY. 


or ſend to the poſt-office, every poſt day, to inquire after 
the chance of a letter? This would be exceedingly inconveni- 


ent to every body; and would be particularly hard upon 


ſuch of the inhabitants as FENG receive any letters wy the 


pages 


It is railing : a tax, avichaut any proper application of it. 
The public would not profit by it. On the contrary, it 
would immenſely hurt the public revenue, —_— it would 
raiſe a ou one en poſtmaſter or his deputy. 


The inconvenient conſequences would be much more vi- 
ſible and more extenſive, if this attempt of the country poſt- 
maſters was to be exerciſed in London; where the contrary | 
practice has prevailed; and having eſtabliſhed it, they can't 
recede from it. They can not retract what has been always 
uſual in London, nor even the method which they have 
hitherto allowed in ſuch villages near London 'as are now 
become contiguous to it. Having once eſtabliſhed it, they 
can't go back from it. So in Glouceſter, there is no reaſon 
or pretence for their morn, the method wy taken 
in that city. 


\ 


Therefore I think they have done 2 ; and have at- 


tempted, without authority, to.raiſe a tax upon the public, 


without a ſufficient foundation whereupon to ground their 
claim; and for their own benefit, and not the benefit of 


the public, or of the revenue. 


Crnfoquenciy, this action is well brought; and 190 poſtea 
ought to be delivered to tlie plaintiff. 


Mr. Juſtice As rom The acts of elimi relating 
to this ſubject do not particularize any thing about fetching 
letters, or delivering them out : they are not explicit on this 
head. The direction of a letter informs the officer of the 
poſthouſe how to deliver it: and the legiſlature meant that 
he ſhoulg deliver it accordingly. The limits of the delivery 
are to be determined by the uſage of the place. Here, the 
delivery was uſed, for a great number of years, to be to 
the inhabitants of the city of Glouceſter, at their reſpective 
places of abode within the city. This notice from the 
poſtmaſter is directly m the teeth of the acts of parliament. 
There is no foundation for this demand: the poſt-office 
have no right to make it. The word © Deliver” is like- 
wilc 


” 7 


PL 
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wiſe uſed in the penny-poſt acts: and there is no doubt but 
that penny-polt letters are to be delivered at the habitations 


of the perſons to whom they are directed. 


The inconveniences of fetching letters may be very great. 


The whole town or city may be attending at the ſame time, 
to enquire after their letters. And the poſtmaſter might be 


out of the way, when they do come for them: he is not 


4 
1771. 
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For zr. 


obliged to attend at any fixed hour. The eſtabliſhed uſage 


has been, for the poſtmaſter of this city of Gloucgſter to de- 
liver the letters of the inhabitants at their places of abode 
within the city: and this uſage was probably ſettled imme- 
diately upon making the act which erected the poſt- office. 


The poſtmaſter is bound by theſe eſtabliſned limits: he can 


not vary this eſtabliſhed practice, nor raiſe an additional rate 
upon the inhabitants. e. 4 

| Thereſdee the ' POSTEA ought to be delivered: "to the 
PLAINTIFF. | | 


Mr. Juſtice WII IES-This being the e/fabliſbed uſage 


in this place, the poſt-office cannot alter it. 'They might as 
well do it in London as in, Ghoucefter : which would be ex- 
tremely inconvenient. In the former place they have ex- 
tended the uſage to Marybone and other new buildings: and 
they have done right. Here, they had no right to depart 


from the former eſtabliſhed uſage which had prevailed for + 


ſuch a great length of time : nor can I ſee any pretence for 
their attempting it. re Pn 


Mr. Juſtice A$98HURST concurred entirely, as to this 
particular caſe, circumſtanced as ſtated in the declaration, 
and found by this ſpecial verdict. Here, the uſage had been 
ſo long eſtabliſhed in the city of Gloucefter, that he held 


that the poſtmaſter had no right to ſet it aſide, and to refuſe 


to deliver letters in future, as he had been uſed to do, and 
had been ſo long done, at the houſes of the inhabitants 


within that city; which he looked upon to be the limit of 


delivery eſtabliſhed in that place; whatever may be the limits 
of delivery, or whatever may be fit and proper to be deter- 
mined as to any ether place. But he gave no opinion, as to 
the kingdom in general, or as to any other caſe where the cit- 
cumſtances may differ from thoſe of the preſent caſe. 


Tux Cour unanimouſly ordered the posTEA to he 
delivered to the PLAINTIFF. : ON 


| Note—There has been a ſubſequent determination of the 


court of common pleas, upon a like queſtion in Ipſwich, 


'Y 
{ 
ſi 
- 
U 
1 
7 
| 
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vi. Whether the defendant (Goodchild) as poſtmaſter 
* & of Ipfavich, was obliged to deltver the letters to the in 
(Rownivey, © habitants of Iofevich, at their reſpective places of 
| r N. & abode.” And they reſolved, that the parliament 
* "g es miuſt mean „ That the poſtmaſter ſhould deliver the 
| letters in poſt-towns. It was in Trinity term 7 


CA 455 G. 3. Rowning v. Goodehild 3 an action againſt the 
. = . ty poſtmaſter of /p/a:ch for not delivering the plain- 
tiff's letters at his place of abode in Iich, within a 
reafonable time; but, on the contrary, bre g. them 
for a long time, vix. for the ſpace of ten days : to the 
plaintiffs damage 1007. plea, “ Not guilty.” At the 
trial of the cauſe at Bury, a verdict was found for the 
plaintiff, with 1.5. damages and 30f. coſts ſubject to 
* ee | 


hat the Aden during the time in the deelaration 
mentioned, was, and is deputy poſtmaſter of the town 
| of Igſiuich, under the appointment of the poſtmaſter ge- 
neral; and the plaintiff during all that time was and is 
an inhabitant of and within the ſaid town of Ipfwich ; 
f and he and his place of abode are wen” te to the 
hare 1 | 


£ : - 


Promos to wh year 1741, the letters e * 
by the poſt from London, directed to the inhabitants 1 

Haul, were delivered to them at their re 
of abode, by the deputy poſtmaſter of 2 for the 
time being; at the legal rate of poſtage only: but the 
inhabitants of Tp/evich conftantly for time immemorial, 

till the faid year 1741, paid to the letter carrier employed 
by the deputy poſtmaſter for the time being, a recom- 
pence of 1 d. a letter, fot the delivery at their reſpective 
places of abode, 'of all letters which were brought by | 
the pdſt from 2 parts of NPE, and $uFolk, over and 
above the legal rate of 'poſtage, being delivered at a dif- 
27 time of the day from thoſe which were brought by 
the Tens 22 57 


| In he year 1741, the poſt from lebe e e was 

© | eſtabliſhed fix days in a week, inſtead of three: upon 

'» which occaſion, public notice was given to the inha- 
bitants, by the common cryer, t ſuch of em as 
* choſe to have their letters dekxered at their places of 


« abode muſt pay to the letter carrier = x rgcompence of 
| =D, « One 


\ 
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« one halfpenny for each letter, as well for thoſe 
<6, which- previous to the ſaid notice were delivered 
64 ithout .recompence, as for thoſe for which one 
penny recompence had been paid.“ | 


The greateſt part of the inhabitants complied with this 
notice, and = ever ſince voluntarily paid to the letter- 
carrier either one halfpenny over and above the legal 
poſtage, for the delivery of each letter at their reſpect- 

ive places of abode; or have agreed with the letter- 
carrier, and paid her a quarterly or yearly allowance 

for the delivery of all their > Bree except three 
perſons, who gave the letter-carrier a chriſtmas- box. 


The plaintiff, ever Gnee the ſaid year 1741, paid the recom- 


pence of one halfpenny for the delivery of each letter 
at his place of abode, till April 17725 when he re- 
fuſed any longer to Pay the fame. th 


The letter-carrier. does not receive any ſalary from Fm 
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(Rowxning v. 

Goo SHD. 
Trin. 13 G. 
3. 


defendant, for delivering the letters; nor does the ac- 


count to the defendant for any part of the recompence 
ſne receives for ſuch en but applies the fame to 


her own uſe. 


Ons iſt April 1772, the defendant received, at his office 


in the town of Tpfwwich, ten letters by the London poſt, 
directed to the plaintiff at p/zvich (being the. fame 
letters as are mentioned in the declaration 3) which 
letters the defendant did not deliver at the plaintiff's 
place of abode in [pfwich; but the ſame remained 
with the defendant's knowledge, at his ſaid othce, for 
the ſpace of ten days, 'as Canes in the declaration. 


The queſtion for the en of the court is, — Whether 


« the defendant, as poſtmaſter of Ipſwich, is obliged 
£ to deliver the letters to the iuhabitants of 9s at 


«© their reſpectiue places of abade.”. 


Tux Cour having taken time to conſider,” their opinion 
was delivered by Ld. Ch. Juſtice de Grey. 


After ſtating the caſe, he ſaid the queſtion i is, whether 


the poſtmaſter has done his duty, by leaving letters at 


his office in [p/wichz or is bound to deliver them at 


the rom of os of the inhabitants. 


K 3 „ 
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2 8 Geo. 


In 1640. Witherings having abuſed his wed, the offices 
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This is not a queſtion of private contract, or of a com- 


mon carrier; but ariſes from a great public employ. 
ment for eſtabliſhing correſpondence, m is s produdtive 
of a rout public revenue. : 


The crown very early had appointed bebe for for- 
warding expreſſes, and public ſervice ; but not till the 


time of Fac, 1. for carrying on correſpondence ; 3 and 


that, originally, only for foreign correſpondence, as ap- 
pears by the recital in the proclamation of 8 Car, I. 


Rymer's Federa, vol. 19. p. 385. Poſtmaſter for Eng- 


land for conveying letters to foreign parts, and that 
others had intended &c, prohibited LEY 3 


In 1632, this office was granted to Thomas 2 itherings, 


(Rym. 649.) who in 1635 was ordered to take on him- 
ſelf the additional burthen of a running-poſt or two, to 
Scotland and Ireland, and ſeyeral great towns in Eng- 


land; and to take che like as now paid, as near as 


poſſibly can; which looks as if there had been ſome- 
thing of a private eſtabliſhment before. This was en- 
forced by proclamation i in 1635. ; 


In 163 7, an- office was ereied for the pape d of carrying 


letters, called the letter-office, and added to Withering's 
office, and put under his care, for carrying on corre- 
ſpendence in the king's dominiens. ae Fed. vol. 
20. P. 192, 


were ſequeſtered into the hands of Philip Burlamachy, 
under the care and overſight of the principal ſecretary 
of ſtfte z to be carried on as near as might be in the 
former courſe, Rym. Fæd. vol. 20. p. 429. 


Before the Reſtoration, ſeveral ſteps were taken and vari- 


ous orders made, as in the commons journals in 1642,- 
1644, 1649 c: and it became a general rene 
to all parts of England. 


In 1654, the office was granted by act of government to 


Manley, under rent and 3 Schobell's Acts and 
Ordinances, p. 3 58. c. 51. 


In 
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In 1656, a general office was erected for u Scot- 1771. 
land, and Ireland. Scob. 5 11. 


(Rownns, v. 
At the Reſtoration, the flat. of 12 Cor. 2. c. 35. 
Trin. 13 Geo. 
made, much upon the ſame plan, but with new powers 3.) 
and forms: under which act it was carried on, till 9 
Ann. c. 10. in which there are ſome additional regula- 
tions; and it was made a national eſtabliſhment for 
the purpoſe of correſpondence, and alſo a great national 


revenue. 


| The queſtion 1 upon the conſtruQtion of this fat. 
of 9 Ann, and the only conſideration is, what is meant 


by the word . „Whether in che town or 
at the office. | 


By $ 2. it appears that the duty of the poſtmaſter conſiſts 
in three articles, viz. receiving, carrying, and DELIVER - 
ING letters. He is authorized to appoint ſtages as he 

thinks convenient. London is the centre of the whole: 

other towns are inferior centres; places of receipt and 
delivery. So, as London is the terminus a quo, each 
inferior is the centre where to be receved and deli- 


vered. 


In the old 8 of 1635, the . is to carry 
the letters, which letters ſhall be left at the poſt-houſe, 
or ſome other houſe which he ſhall appoint: but that 
word has been dropt in all ſubſequent proceedings; and 
inſtead thereof, the word Ds vered” has been ſub- 


ſtituted. 


C — e OE. 
tuo. e 2 


— 
— — — 


80 chat he is not only to carry, but to YE ſomething more 
Deliver“ Deliver as directed,“ that is, Zo another 


perſon. 


But quitting the poſſeſſion of the thing does not anſwer 
the idea conveyed in the word © Delivery :” and a de- 
tention in his cuſtody is contradictory to it—He not 
only doth not deliver; but dot not quit the Non. 


n 


— 
n 


bd. 
Þ 
; 


He ought to deliver them from the cuſtody he had of 
them. This on comparing all the clauſes in 9 Ann. is 
the ſenſe in which the parliament meant the word de- 
liver : for, to ſuppoſe that when the letters are brought 

to the town, all the inhabitants are to ſend every 
poſt to inquire &c,. would be impoſſible : inftead of 
facilitating, it would obſtruct correſpondence, 
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not demand any thing for the deltvery. 


| 1771. The only way to obviate it, would be to join in employ. 
j — ing a perſon to bring them. But that is forbidden by 
. 0 (Rowurxe v. $ 17 © Not to employ a foot-poſt, SW. 

1  Goopenitr, | | | 

5 e : | 1 8 | 
i $3” The caſe of Barnes v. Foley rules that the poſtmaſter can 


Alſo in 5 39. the poſtage is conſidered for 1 a, and 
delivering. And in another place there is an authority 
to appoint a perſon to carry out of poſt towns above fix 
miles from London. 55 „„ en Wes - 


/ 
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The conſequence of the whole is, that the parliament 
muſt mean that the poſtmaſter muſt undertake to de- 
liver the letters in poft towwns, 785 

By 5 40, the letters are not to be detained & and if 
the party can not be found, they are to be returned 
for want of due direction. How can he know whether 

it be truly directed, if the party is to ſend for it? and the 
poſt- maſter being to return letters, if the party can't be 
found, he muſt inquire; or he can not ſay “ He can 

. © not be found:“ therefore he muſt look for him. 


By $ 30—“ If the perſon to whom a letter is delivered 
ce refuſes to pay the poſtage”-—This muſt mean a per- 
ſonal delivery at his uſe where directed: or it would 

f have ſaid“ If taking. &c out of the office, he refuſed 
6c to pay.“ | 4 , . 


Then 515. Foreign letters delivered in the poſt-office of 
the port to be forwarded to the general office, to be 
delivered according to the directions The ſame muſt 
be applied to inland letters; or there will be different 
rules for the ſame thing. © . 


V. sed. 7. The act of 5 G. 3. c. 25* (relating to letters brought by 
I © ſhips) provides that the poſtmaſter is to take 19. over 
10 Sect. 2. 13. and above what he may now receive for the ſame, if 
16. dhe place of directions is within the town belonging to 

the port or limits of delivery. Hs 


Here where there is no poſtage, a new price is given; 
and allo it is implied that there may be other limits than 
the office. And the pte is looked on as the place 
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of delivery: and therefore upon this ground, the courtof 1771. 


king's bench, in the Glouceſter caſe, held they were to 
be delivered at a particular precinct, as being within (Rownins v. 


the uſual limits o delivery. RO 3 9 
: | 1 N 


5 A | 4 
Ihe proviſion for penny-poſt letters in 4 G. g. c. 33. uſes 5 
the word Delivery in the ſame manner: and it is 


agreed on all hands that e are to be delivered. 


1 ſpeak now of poſt-towns, and the limits of delivery 1 c 
and about thoſe towns, N | 


The officers have always ated agreeably. in London, 
there is no proviſion different from others. And it has 
gradually taken place in other great commercial towns 

 Briſftal, Sc. oY | | 


Whenever the poſt-maſter appoints other poſt- towns, they 
are inferior centres of circles within which letters ought - 
to be delivered. + = | 


But it was objected 1ſt. That this action doth not lie; 
that it ought to be brought againſt the principal, not 
the deputy : 2dly, If the deputy is liable, yet the ac- 
tion ought to be only for the penalty; not a general ac- 


But a deputy officer is anſwerable for his own misfeaſance. 
1'Ld, Raym. 655. Beſides, this office, in its nature, 
could not poſſibly be carried on without many officers. 
Yet though in ſome reſpects deputies, the ſtatute con- 
ſiders them to many purpoſes officers. And therefore, 
& fortiori, they ſhall be hable for their own misfeaſance. 


. — > 1 8 
2 22 = 
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We are therefore all of opinion, 1ſt, that an action will 
lie againſt the deputies; and 2dly, that it will lie not- 
withſtanding the penalty; for, a man may ſuffer great- 
ly more than the penalty. So that 201. may be no ade- 
quate ſatisfaction: but however, not to take away the 
ſtatute remedy for misfeaſance—in the caſe of Szock- v. 
Harris, in B. R. which was the ſame action, this ob- 
jection was never taken: and judgment was there given 

for the plaintiff, | | 
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| 
| We are ALL of op1N10N that 
The rosTE4 mult be delivered to the PLALxTITr. 


Henry 
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ConftruQion of 1 N debt upon rs of 21 H. 8. for non-reſidencs 


* 3 the defendant pleaded the general iſſue. 


as to reſidence. 
8 trial, at the laſt aſſizes for the county of 8 
a verdict was given for the plaintiff for 10 /. W 8 to the 
| 3 of the court upon this RE 3 viz. 


The FEVER, beneficed with the rectory of the HOY 

church of Buſhey to which there is a good parſonage-houſe be- 

longing, during all the time mentioned in the declaration per- 

formed the duty of rector of the ſaid pariſh, but was perſonally 

refident and abiding in and upon a dewelling-houſe belonging to 

. himſelf, in Buſhey in the pariſh of Buſhey ; and not in and upon 
the ſaid parſonage-houſe belonging to the ſaid rectory. 


The defendant alſo, during all the time aforeſaid, was, and 
ſtill is ARCHDEACON in and throughout the whole archdea- 
conry of St. Alban's and the limits thereof: which is an ec- 
cleſiaſtical dignity, with juriſdiction of granting licenſes for 
marriages, probate of wills, and letters of adminiſtration. 
He has a ſeat in the church of St. Alban's ; has a deputy- 

| er who lives at St. Alban's and keeps an office there : 
but the ſeal of office is kept by the defendant in his own cuſ- 
tody ; to whom the ſaid deputy-regiſter applies for — uſe of 
the ſeal and the EN of buſineſs. 


The Houſe i in which the defendant was and is reſrdent and 
abiding, is within the limits of the ſaid archdeaconry (as is alſo 
his rectory-houſe,) but is not belonging, nor is there any hau/e 
which does n. to his nn as an archidiaconal . 


. 


The queſtion ſor the opinion of the court is, Whether, 
ce under theſe circumſtances, the plaintiff is intitled to re- 
"7 cover. 8 


Mr. Kempe argued this caſe, on behalf of the plaintiff; 
and Mr. Lucas, for the defendant. 


Mr. Kempe ſaid, the action was brought for mee 
on the parſonage : and the ſingle queſtion is, © Whether the 
9 doctor has kept a perſonal reſidence and abode at in and 


3 0 upon 


— 
— 
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« upon either his dignity or his parſonage.” There being 1771. 
no houſe belonging to his archdeaconry is no excuſe for his 
not reſiding in the parſonage-houſe belonging to his benefice. Law v. 
He muſt be perſonally reſident upon one or the other. An Iren. 
archdeaconry is one of the dignitiegexpreſsly mentioned in by 
the act of 21 H. 8. c. 13. That act was not introductory of 
a new duty. Reſidence was requiſite, before this act of par- 
lament, both by common law and in common ſenſe, To | 
prove which, he cited 2 17/7. 625, 626. and the regiſter 58. 
Non-reſidence was a perpetual complaint, from the time 
H. 3d. to that of H. 8th. In the caſe of Butler v, Goodale, 
P. 40. Elia. in B. R. 6 Rep. 21. b upon an information on 
this ſtatute, it was reſolved by the court, That the parſon 
* ought to abide upon his rectory; ſcilicet, upon his parſon- 
cc age-houſe, and not in any ether houſe, although it be within 
« the ſame pariſh.” He ſaid, a ſuffragan would have been 
bound, before 25 H. 8. c. 19. $ 7. to reſide upon his parſon- 
age or vicarage: and ſo is a biſhop holding in commendam. 
Complete Incumbent, cap. 37. Hob. 16. ſays “ That an 
ce archdeacon derives his pawer from the biſhop.” 


Mr. Lucas anſwered, that if the doctor had not complied 
with the canons, he was open to the canon-law. It was 
. enough if he reſided either upon his dignity or his benefice. 
And he did reſide within the limits of his archdeaconry : 
which is ſufficient, as there was no houſe belonging to it. 
He endeavoured to explain the caſe of Butler & Goodale, as 
not the unanimous opinion of the whole court ;*® and cited v. Moore 
Cannige v. Dr. Newman, 2 Brownlow 54. He argued that 540. Cro. 
an archdeaconry is a dignity within this act of parliament z Fl. 590» 
and cited the caſe of Broughton v. Gouſley, Cro. Eliz. 663. yy 
concerning dignities in the chur th # 
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Lord Maxs FIELD — The words of the act of parliament 
are very pointed and very preciſe. They are f That as 427 H. 8. e. 
* well every ſpiritual perſon now being promoted to any 13. f. 26. 
« archdeaconry deanry or dignity in any monaſtery or ca- 
te thedral church or other church conventual or collegiate, 
&« or being beneficed with any parſonage or vicarage, as all 
« and every ſpiritual perſon and perſons which hereafter 
„ ſhall be promoted to any of the ſaid dignities or benefices 
« with any parſonage or vicarage, from the feaſt of St. Mi- 
* chael the Arch-angel next coming ſhall be perſonally reſi- 
tc dent and abiding in : and pon his ſaid dignity prebend or 
« benefice, or at one of them at the leaſt. And in caſe that 
te any ſuch ſpiritual perſon, at any time after the ſaid _ 
40 cep | 


— 32 ome 
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6 2 not reſidenoe at 'one of his ſaid 
c benefices as is aforeſaid, but abſent himſelf a org 
c ſpace of one month together, or by the ſpace Dae, 


*. 4 months to be accompted at ſeveral times, in any one year; 


and make his refidenee and abiding in any” other OO 1573 
4c ſuch time 3 thit to es hall eee * 


=. determinations, upon Seed ends, are « That if he 
« does not reſide upon one or the other, he is within the pe- 
% nalty ;” and * That if there be a houſe upon the parſon- 
6 age or dignity he muſt refide in that houſe,” it not being 
ſufficient to —— 71 in 882 ether houſe, though | it hog within the 
ſame . | | | 


' If chere be no houſe, then andaed he may rfide where he 
will; provided it be within the pariſh: for, he can't, upon 
= penal act, be puniſhod for not refiding in e when 
| there is no houſe for him to reſide. | | 


Reſidences a keebnickl term: e muſt ſhew, FUN he was 
reſident, within the technical n 12885 the a&t . 2 2 


His lordſhip 3 opinion that the ver bold have 


| judgment. 


Mr. Juſtice Aon was of the a * He 
likewiſe conſidered reſidence as a ferbnical term Y and it muſt 


de in the houſe, if there be one. The doctor is here charg- 


ed with having abſented himſelf from his rectory and from 
his dignity, and reſided elſewhere. This was inſerted in the 


declaration, in order to ſhew that he was not ſo reſident aa 


the enacting part of the ſtatute requires. The not having it 
in his power to keep reſidence upon his archdeaconry, becaule - 
there was no houſe, can't excuſe him for not refding, upon 
his parſonage, where there was a Boge. This excuſe goes” 
no further than to the not refiding where there was no houſe | 
to relide i in. And I think, this caſe ought to be conſidered 
in the fame manner as if the archdeaconry and the parſonage 
had been an hundred miles diſtant from each other. 6 


1 Juſtice — agd Mr. Tuſtice Agony were 
of the ſame opinion, that it was neceſſary for the defendant 


to have re ſided in the parſonage-houſe, as there was one; 
that the ref ding in another houſe, though within the pariſh, 


_ anc that * 55 


— . 
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to the archdeaconry was no excuſe for his not refding upon 1 77 1. 
his parſonage, where there was Mong on in which” „ 
he might have reſided. la . 


Iron. 
| Tur uon Couxr concurred in opinion n 
| for the he 


| Note—There was avatars 2 ** in this court, 
on Friday 3d May 1776, M. dlkinſon eſqy who, c, v. 

Alla, Clert; where there was no parſonage-houſe, 
 - | and therefore the parſon abſented himſelf entirely, 

and did not reſide in the pariſh at all: and the 
Court held, that though, impoſhbilities will indeed 
excuſe, yet he muſt come at near as be can to re- 
ſiding in the n 3 he muſt reſide 

A within __ 8 a 
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"art Ve "as etl 4 'Sambridge Wert, 10 
os May 177i. 
BY 10 G. 3. c. 50. « For the further preventing delays of Cofts of iſſuing 
<« juſtice by reaſon of privilege of parliament,” it is re- a 
cited“ That the — dftringas i is dilatory and expen- 10 G. 3. c. 50. 
<« five,” For remedy whereof, it * enacts That the court * be paid be 
< out of which the writ proceeds may order the iſſues levied . ; 
« from time to time to be /old, and the money-arifing thereby levied. 
« to be applied to pay ſuch coſts to the plaintiff, as the ſaid v. Se z. 
cc court ſhall think juſt, under all the circumſtances, to or- 
der; and the furplus to be retained until the defendant ; 
« ſhall have appeared, or other purpoſe of the writ be an- 
« ſwered.” With a proviſo+ that When the purpoſe of + Sed. 4, 
ee the writ is anſwered, then the ſaid iſſues ſhall be returned; 
c or if ſold, what ſhall remain of the money arifing by n 


* * fale ſhall be repaid to the party diftrained upon. 


The plaintiff in the geben aftion (hib eva 1 
member of parliament) had proceeded agreeably to this act 
of parliament, and had — rules for ſelling the iſſues 


levied upon a diftringas, an alias diſtringat, and a pluries diſ- 
tringas 3 and alſo a rule for an attachment againſt: the ſhe- 


riffs: but no iſſues had been actually levied, However, the i 
defendant "God, it t length, appear. | 1 


Mr. Times 1 thereupon moved, that theſe rules i 
ſhould be all diſcharged. For, as no iſſues had been levied, i 


r and, as che defendaut in the 8 — 
4 
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1771. had now appeared, che end and purpoſe of theſe writs were 


. anſwered; the intention of them * K more 17 755 to 


Masrix v. enforce an N 
TownsuznD 


AIC. | Mr. Morgan, contra, on behalf of the Saint, inſiſted 


upon the gh of pros theſe Ws before the rules ſhould 
be diſcharged. 


= 


* Nin ceny he that to be juſt and reaſonable; 


and directed that on payment of ſuch coſts, the rules ſhould 
be diſcharged. They were of opinion that theſe coſts were 
not to attend the event of the ſuit; but were to be paid to 
the plaintiff immediately and at all events, . * ſhould 
finally ſucceed in the ſuit, or not. 


Thurſday, 2d Raban my Plaiſtow. | 
of May 1771. | 

Stat. 10 G. 3. H E next day, another 
e act of parliament :/ but it 


writs of diſtrin- kind, and in a different cauſe, 
4. 


ſtion aroſe upon the five 


This latter caſe had no relation to privilege of 3 


It was the caſe of a ſheriff who did not bring in the body, 


after a return of a **.Cepz corpus” made by his predeceſſor: 
for which neglect or refuſal, ſeveral writs of diſtringa- 
had iſſued againſt this ſucceeding ſheriff, For, the prac- 
tice is, that if a ſheriff in office returns a ceps carput, and will 
not bring in the body though he remains in office, an attach- 
ment ſhall go againſt him: but if he is gone out ef office, an 
attachment ſhall not iſlue againſt his ſuccgſſor, the new ſheriff, 
who did not make the return of cepi corpus ; but a diſtringas 
is the method of enforcing him to bring in the body. And 
this latter was the preſent caſe z viz. that theſe writs of diſ- 
zringas had iflued againſt the ſucceeding ſherift, for not bring- 


ing in the body upon a cepi corpus returned by a former ſne- 


Tiff ſince gone out of office, And the court was applied to, 
on behalf of the plaintiff, that they would direct the iſſues to 


be ſold ; and that the plaintiff thould be paid his coſts, out of 


the money ariſing thereby. 


Mr. Bearcroft was counſel for the ſheriff 3 n 
theſe writs of diſtringas had iſſued: and he endeavoured to 
ſhew that this act of parliament of 10 G. 3. c. 50. does not 
extend to writs of di/iringas in general ; but only to ſuch writs 
of diſtringas as are iſſued againſt members of parliament, or 


relate to Oey of parliament, He argued from the — "2 


a queſtion of a different 8 


a o-D „ «a as 
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and the preamble of this act. The former is © For the fur- 1771. 
« ther preventing delays of juſtice, by reaſon of privilege of Lv. 
« parliament :” the latter is alſo, in expreſs terms, confined RIAN vr. 
to the inconveniences ariſing from the delay of © ſuits by Puarsrow. - 
4 reaſon of privilege of parliament. „ 


But Log MANSFIELD held that this act of parliament 
relates to all writs of diftringas in general; and is not confin- | 
ed to ſuch as concern privilege of parliament only,® . 


Note The third clauſe begins thus And where- 
s nas the proceſs by di/{ringas is dilatory and expen- 
&« ſive; for remedy thereof, be it enacted 


Tux Cour ordered the iſſues to be ſold; and the 
coſts hitherto incurred by the fault of the ſheriff to be taxed, 
and paid to the plaintiff out of the money ariſing thereby; 
and the reſidue to be retained, in order to anſwer the event 
of the ſuit. | | 


nar . 5 | Is 
French ver/us Backhouſe ; 

a 1 *. ; | Saturday, 11th ' | 
French ver/us Foulſton. of May 1771. 


| T H ES E were two diſtinct actions, of covenant brought Perſon liable to 
againſt two part- Owners of a ſhip, by the huſband of it, * 8 . 
who had been appointed to that office, by a deed executed by damages te- 
all the joint-owners : by which deed they impowered him ge- covered is an 
nerally to do and act as huſband of the ſhip, as is cuſtomary z Itneft for Him. 
and to advance or lend &c; and, for all payments made on 


account of the ſhip, to retain, c. 


He inſured the ſhip; and now brought theſe actions, for 
the money paid by him for inſuring it: it was not a demand 
of their reſpective proportions ; but a demand from each, of 
the whole ſum paid. Both cauſes ſtood together for trial: 
that againſt “ Backhouſe came on firſt. It was then agreed, + Qu. See the 
(and ſo the court now clearly held,) that the huſband had no magin! note 
right to inſure for any part-owner, without his particular di- net Page. 
rection; nor for all the owners in general, without their ge- 
neral direction, or ſomething equivalent to it. In the pre- 
ſent caſe, it was not pretended that he had received any ex- 

_ preſs general direction from all the owners: but it was —_—_ 
ed, on the part of the plaintiff, that they were informed of it, 
and acquieſced in it. And the plaintiff's counſel called a wit- 
neſs to prove this. The defendant's counſel denied it; and 
inſiſted that they were never informed of it before the bring- 

ing 


1771. 
1 


 Fanncn v. 
Bacxnousr, 


Fours ron. 


* 
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| ing of the action. ; And this thoy offered to prove, by calling 
Mr. Foulfos, the defendant in the ſecond caufe. The plain- 


tiff's counſel obj to his competency. The defendant's 
counſel anſwered and inſiſted, that there was no objection to 
His competency; whatever there might be to the degree of 


_ credit to be given to his teſtimony. Lord Mansfield held 


bum an incompetent witneſs, and rejected his teſtimony upon 


that foot. A verdict was given for the plaintiff. And Mr. 
Dunning now moved, on behalf of the defendant, for a new 


"4 trial. \ 


hich of the 


two cauſes came 


on firſt, 80 
that I may, 
perhaps, hare 
reverſed the _ 
Names of the 


two defendants. 


However, that 
is a Ciroum- 


ſtance 


of no 


importance to 


the de 


. . » 

tone 
. 

- 


termina- 


„ Mr. — as counſel for Mr. # Beckboufe, the defendant 


*T am not ſure, 


in the action that came on firſt, argued that Mr. * Foulfon, 


* the defendant in the ſecond action (which ſtood. next for 
trial) was a competent witneſs : if there was any objeCtion 


to him, it could go no further than to his credibility. He 
has no intereſt in %, cauſe of French againſt Bockbouſe. 


Each of the two defendants are ſeparately and individually 


charged. Each of the two cauſes muſt ſtand upon its own 
evidence. One of theſe two defendants, would not be liable 


to contribution to the other, upon a recovery. againft that 
other. One only of the part-owners had given the plaintiff 


directions to inſure. But ſuch a direction given by one part- 


owner only would not bind the reſt. The plaintiff was ap- 


pointed by the articles, to be huſband of the'thip. | The 


plaintiff's counſel called a witneſs: ( French's' clerk, ) to prove 
That French told them that he had inſured ;; and that they 
did not object to it.“ I denied the fact; and inſiſted that 


the other part - owners were never informed of it, till the 
And I had a right to prove it by 


bringing of the action. 
this witneſs, though he was defendant in the next cauſe: for, 
he had no intereſt in 2his former cauſe; nor could the other 


cauſe be affected by t. | 


Mr. 77 Alace, contra, for the plaintiff The deed gives the 
plaintiff a general power to act as huſband of the ſhip. All 
the owners are parties : all join in appointing him. They 


covenant to pay him all that he ſhall lay out on their account. 
Backhouſe-and Foulfton were both of them owners. The in- 
ſurance was made with their privity. That privity was left 
to the jury, as an evidence of antecedent. direction given by 
the owners; in which they all joined: which is proved, by 
their ſubſequent acquieſcence, The evidence of French's 
clerk affecled Backboyſe and Foulfan both i therefore Foul/fon 
could not be evidence for Backhoryfe. The covenant was joint 
and ſeveral. The action for the whole money paid for inſur- 


bg is brought againſt cach ſeverally z and the recover) * 
2 „ 


— 


is a ſtr 
Indeed 
« nerz 
60 they 
(6 they 


. 0 


could ! 
whole © 


be liab] 


. 


aſter Term 12 Geo. z. B. R. 


pe of the aubole, in both actions: and Fouiſton would be liable 
to Backhouſe for — in the former action. There- 
fore he is intereſted. 


Mr. Dunning eben this is not an act which a 
ſhip's huſband can cuſtomarily do, unauthorized. It is not 
an act that he can do, by the direction of only ane part-owner, 


without authority from the reſt. The plaintiff called a wit- 
neſs to prove that a direction was given by one part-owner 


and alſo called the plaintiff's clerk, to prove “ That both 


„ere acquainted. with it, and beth acquieſced in it. To 


contradict the plaintiff's clerk, I called this witneſs, who was 
_ defendant in the next cauſe. This is not like the caſe of two 
partners. Backhouſe can't recover againſt Kahn, for con- 


— — 
Txxncn v. 
BACRNmO UR. 

MM 
FovL$sToON, 


tribution of his proportion on this verdidt. He was not li- 


able to contribution: he had no intereſt in the action. His 
having an intereſt in the gue/tion can only be an objection to 
his credit: *Tis none to his competency. The jury ought to 
have heard him. The plaintiff could not have maintained 


this action, without bringing it home to a// the owners: he 


could take his remedy againſt -ſuch of them only, as had au- 
thorized him to do the act. 


1 Tis CourT diſcharged the rule for a new trial; be- 
ing clearly of opinion, I That the witneſs was incompes 
" tent,” 24 7 


It was agreed, on all hands, * That a direction to inſure, 
« given by one part-owner only, would not bind the ret of 
5 the part-owners.” | 


Lon MansmgLD—It is moſt uſual, for all the own- 
ers to direct the huſband of the ſhip . To at diſcretionally 


« for them all.” But this is not his office to do, without par- 


ticular direCtions, 

Here, a genera] direction came within the terms of the 
deed: and the huſband did inſure for all the owners. "There 
is a ſtrong probability “ That he had a general direction.“ 
Indeed, the evidence brought to prove That there was a ge- 
" ure direction given by all the owners,” was not, That 
„they gave an expreſs direction:“ it only proved © Thar 
they were told of the inſurance, and expreſſed no ohjection 
to it.“ Unleſs there was a general direction, the plaintiff 


could not recover in this action. This is an action for the 
whole of the inſurance-money. The other part-owners can't 


be liable to contribution in this action, unleſs there was a di- 
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1771. reckion « To inſure” given by them all. This caſe comes 
\ - within the reaſon of that of an action brought againſt one 


| Faxneny. partner who can come againſt his co-partner me a contribu- 
BACKHOU3Es tion. 


— V. 
Fours ro. 


| Mr. Juſtice ASTON concurred, that the verdict againſt 
one of theſe joint-owners would affect the other of them; 
becauſe that other would be obliged to contribute. 


1 7 Mr. Juſtice W1LLEs was likewiſe clear in opinion, 
that, as the point to be left to the jury, was Whether the 
| © other joint-owners being informed of the inſurance and 
« acquieſcing in it was ſufficient evidence of their directing 
4 jt,” this other joint-owner could not be called as a witneſs 
to diſprove it; becauſe his giving ſuch evidence would tend 

to diſcharge himſelf. E 


Mr. Tultice ASHHURST alſo held, that the plaintif 
(notwithſtanding the general power given him by the deed 
To act as huſband of the ſhip”) had no authority to inſur: 
it; without either a general direction from all the part-owners, 
or a particular direction from each. Here, he goes upon a 
general direction from all: and he would prove this by ſhew- 
ing © That they all knew of his having inſured, and acqui- 
« eſced in it.” The other joint-owner, the defendant i in 
the ſecond action, is called to diſprove this. But it is to be 
obſerved, that theſe actions are brought, not againſt each de- 
fendant for his proportion of the inſurance- money; but againſt 
each, for the whole of it: in which caſe, it is an objection; 
and is like the caſe of an action brought againſt one partner 
for the whole debt due from the copartnerſhip. * here is no 
foundation, therefore, for granting a new trial. | 


CY 


Per Cur unanimouſly, 
Tet the Rule for a new Trial be DISCHARGED, | 

| a 
v. poſt. pa. 2 caſe of Bennetts v. Hay Bae in 


Laſter Term 1773, 13 G. 3. B. R. Monday 3d May 
10 77 3: in which, this caſe was mentioned and affirmed. 


2 Skank verſus Joh ohn Cola, Executor of ba. 
min Coffin. 


Judgment Tur Corn, after taking two or three Gow to conſider 


= nn ee, | of it, were all NY of opinion' to amend a judg- 
. ment againſt an eee bonis proprits, by making it d 


8 bois 
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| 1 teflatoris, % Ec; et de bonis propriis, fi non &c. It was 


after a writ of error had been brought; “ in nullo eff erratum” 


pleaded ; and ah argument in the exchequer chamber. 


Mr. Davenport had moved for this amendment, upon the 
foot of its being only a miſtake of the clerk; and had cited 
2 Lev. 22. Chapman v. Gale. Fgſter v. Blackwell, 1 Barnes 
11. Blakey v. Birmingham, 2 Str 1132. Slicer v. Thompſon, 
2 Stra. 1156. Hillerſdon v. Skildroy, 2 Stra. 1182. Hal- 


ſon, in 2 G. 3. ö 5 
Mr. Vallace, who oppoſed the amendment, denied it to 


be a miſtake of the clerk. He ſaid, it was a miſtake in law: 


and this amendment would alter the effential judgment. He 


cited 1 Ro, Abr. Title, Amendment,“ pa. 205. Letter 


F. and Yularsv. Parry and Moor, 1 Ld. Raym. 182. where 
the court agreed with Serjeant Levinz, That if debt be 
brought againſt an executor, and judgment given againſt 
him de bonis propriis, this is not amendaþle. — |, 


But Loxp MansF1ELD delivered it as the opinion of 
the court, That this is not an error in the judgment of the 
« court in point of law; but a mere miſtake of the clerk :? 
and he repeated at large the caſe of Chapman v. Gale, from 
2 Lev. 22. Which was debt againſt an executor, who plead- 
ed “ plene adminiſtravit; and verdict and judgment for the 

plaintiff; which was entered generally : and x gn Error 
was brought; and it was aſſigned “ That the judgment 
rer . been de bonis teſtatoris, fi, &. But upon the 
afhdavit 
« ſtructions to enter it up according to the plea, and that 


c *twas a mere miſtake of the clerk,” it was amended, as a 


miſpriſion of the clerk. It is true, that the ſame caſe is re- 
ported in 2 Keble 8 10. who ſays, It was ordered to be 

« amenged, by conſent.” But Levinz is a much better re- 
porter than Keble, And his lordſhip mentioned the cafe of 
 Cheſterv, Lees, in Curt hero 167, where it is ſaid * That Holt 


« Ch. J. remembered a caſe between Chapman and Gale, . 


© where the judgment againſt an executor was general; and 
« upon a motion, the words following were added De bo- 
* ms teſtatoris levanct.“ | 4 


The End of Eger Term 1771. 11 C. 3. 
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Aſftry the attorney, 'That he gave his clerk in- 
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6 55 1 9 G 
Saturday, 1ſt of Hamilton and Smyth Ver, r/us Davis. bel 
June 1777. 75 e 1 F 
1 for A Motion had been made, laſt term, for a new trial. 1 
3 047" aa The cauſe had been tried before John Morton eſq; P 
feitedina Chief Juſtice of Chgfer, and Taylor N. hite eſqʒ the o % 4 
. eee e judge of that cireuit. £ q 
| | - da animal an 
5 | The report of the caſe and evidence was as fallows—(k C 
came from Mr. Morton.) ado 
Robert Hamilton and Thomas _— againſt hay 3 4 
trover— The plaintiffs declare, that on the 2oth December 2 
1770, they were poſſeſſed of three hogſheads of tallow, va- F 
lue 1001. That the goods came into the poſſeſſion - of the 4 
defendant: which he converted to his own N plain- Pro] 
tiff's damage 100 J. 7 
Defendant pleaded © Not guilty.” * 
Ws 
The plaintiffs claimed the goods in queſtion, as conlignees | tallo 
thereof by Dennis Moylan of Cork: and to prove their caſe, * -- Dore 
they called William Jackſon, captain of an Iriſb trading veſlel;. had 
who knew the veſſel, called the Hil- Hoiſe, and Captain 
. Panny the maſter of her i in her laſt . in November T 
1770. | lach, 
ſhea 
18 the ewn the following bil of lading; and proves the 
name WFam Penny ſubſcribed thereto, to be the hand-writ- 1 
ing of the ſaid Captain Perry. 


The bil of lading read; and is as Hs: vix. 


Cork, 


of FOTO TT COR. y = 9 — * * 5 
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| Cort, November 27th, 1770, 
Shipped by Dennis Moylan on the ſhip Hill-Houſe, Maſter 

William Penny, and now lying in Cort, bound for Liverpoele, 

20 hogſheads of tallow, for account and riſque as per invoice 


marked D. M. No 1. A. 20. of tallow—branded on the 
head, D. Moylan. . . 


To be delivered He, at the port of Liverpoole, to Meſlrs. 

Hamilton and Smith. N ! 
55 | William Penny. 

Weight unknown. | | 

That the Hal l- Houſe ſailed from Cork, in November or De- 


cember laſt, and has never ſince been heard of; and, as he 


believes, foundered and was totally loſt. 


John Stokes was next called; who ſaid the plaintiffs, were 
partners in Liverpoole on the th of December laſt. 


That he was ſent by the plaintiffs, to enquire after the ſhip 
and goods... 8 | | 


That he made inquiry, for ſome days, in Cheſhire ; and then 
returned to the plaintiffs, and gave 

of the goods being on ſhore, in the poſſeſſion of different 
perſons. „ e Det | 


Returned with their orders to demand the goods, and a 
proper falvage. | | | 


| That all but Davis, the defendant, delivered up the goods 
on demand, on a ſalvage paid them. | 


That he. ſaw in Daviys poſſeſſion the three hogſheads of 
tallow, branded and marked as in the bill of lading : which 
Davis refuſed to agree to deliver, on the terms the others 


had done, 


That on the 19th day of December he ſaw Davis at Hey- 
lach, in company with others who had got, in all, ten hog- 
ſheads of tallow in their poſſeſſion. | 


That he then made a demand of all; and tendered them 
five guineas for their trouble and ſalvage. 


em account of divers 
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Davis refuſed to deliver his part; which was the three 
hogſheads belonging to the plaintiffs, | | 


| On the next day, a ſecond demand was den BY Davis; 
and, if he refuſed the former offer, the witneſs offered to 
leave the ſalvage to be ſettled by any — juſtices of the 


peace of his own naming. 


But Davis abſolutely refuſed to deliver ther, unleſs he was | 
| compelled to do it. | 


„ That, i in purſuance of the order ſo received "TR Mr. Smith 
one of the plaintiffs, he did obtain ſeveral other hogſheads of 
the ſame mark, for the ſame ſalvage, as he had offered 
Davis; and carried. them with him to Liverpoole, for the 


plaintiffs. 


He ſaid, * Blundell was Om him at the time of the abor 
eeunfatiion; | | 


And Blundell, being called confirmed Stokes 's evidence i in 
all particulars ; and alſo proved the value of the tallow to be 
305 per Ione on an L 


The plaintiff ited his — on chis evidence, The de- 
fendant called no witneſs ; but objected to the plaintiff's 
right to recover on the caſe he had thny made; FOR by 
his counſel, | 


Firſt, That, it appearing the ſhip had hen totally loſt, and 
that no living creature had come alive from the ſhip to the 
ſhore, the ſhip and the goods therein were a vwrect; and 
thereby became the property of the crown or its grantee (un- 
der whom Davis the defendant aQted,) by and under the pro: 
| Viſions of the ſtatute of the 3 Edw. 1. cap. 4th, 

Secondly, That, ſuppoſing the plaintiff not to have loſt 
his property by the ſhip being a wreck, yet, under all the cir- 
cumſtances of this caſe, the plaintiffs ought not to recover 
in this action, as they had not ſhewed that they had complied 
207 the requiſites either of the Katute 27 Ed. 3. cap. 13. or 
of the 12th Ann, cap. 18. 


But Mr. Juſtice WaiTE and I were of opinion, under the 
circumſtances of this caſe, that the plaintiffs were intitled to 
er in this action, if the jury were ſatisfied, with the 

| ou 
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proof made of their property in the goods; and that they 1771. | ö 
had tendered a reaſonable ſum for the expence of ſalvage 3 
and that, under the circumſtances of this caſe, none of the Haut ron 
proviſions of the ſtatutes, either of the 27th Edu. 3d. or the and Another 
12th Ann. were any bar to the plaintiff's having a verdict, Ye Paying 


on the evidence he had laid before the jury. 


The jury were ſatisfied with the proof of the plaintiff's 
property; and that he had tendered a reaſonable ſalvage ; 
and found a verdict for the plaintiff, with damages for 79h 


= 7” 6d. 


We allowed the defendant leave to move for a new trial, 
without coſts, in caſe we were miſtaken in our opinion with 
reſpect to the objections made by the defendant” s counſel to 
the plaintiff's right to recover. 


— = 5 
N 


3 ** 


Mr. Wallace and Mr. Davenport ſhewed cauſe, © on behalf 

of the plaintiffs, why there ought not to be a new trial. 
They ſaid, it was tried by a ſpecial jury of the county of 

Denbigh, The defendant was tenant to Mr. Egerton, lord of 
the manor : and the only queſtion was “ Whether this was 
« wreck belonging to Mr. Egerton.” As wreck belongs to the 
king, if not granted away, the defendant was put to make *V. Black- 
out his property. But the only fact to be tried, was“ Whe- ame he ems 
«© ther the tender of ſalvage was ſufficient.” The marks Lib. 1. c. 8. 
upon the goods correſponded with the bill of lading and con- $ *!+ pa. 280. 
bgnment : ſo that the owner, of them was fully known. And 
the jury were ſatisfied with proof of the property of the 
owners in theſe goods; and that a reaſonable ſalvage had 
been tendered. However, it does not lie in the mouth of the 
defendant, to object either to the nature or to the reaſonable- 
neſs of the ſalvage ; becauſe he claims the property of the 
goods as a wyeck. And, for that reaſon, the ſtatute of 12 
Ann. c. 18. does not apply to this caſe. f But they denied +See 12 Ann. 
that the property of theſe goods was diveſted out of the pay Ne. © BOY 
owner: and they cited 2 /. 166, 167. on the ſtatute of 88 IE 
Weſtm. 1. 3 E. 1. c. 4. and the fourth refolution in Sir 
Henry Confiable's caſe, 5 Co. Rep. 107. bin both which places, 
Bracton + (who wrote before this ſtatute of Meſim. 1.) is 1 Lib. 
cited to prove That it was but a declaration of the com- fe, EY 
„mon law ;” againſt the opinion of Doctor and Student, 

Lib. 2. c. 5 1. pa. 156. Bracton's words are © ji certa ſigna 
« appoſita fuere mercibus.” Here, the marks were apparent 

upon the goods. And as to the 27 E. 3. Hat. 2. c. 13. there 
are uo requiſites in it, which the pgs have failed to com- 


ply with, - 


L 4 Mr. 
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, that it was only a declaration of the common law; 
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Mr. Dunning, Mr. Kenyon, Mr. Atherton, and Me. 5 


argued on behalf of the defendant, for a new trial, | 


As to the firſt point—They aſſerted that this was a wreck, 
according to all our writers, down from the Mirrour to Mr. 
Juſtice Blachſlone; as 10 living creature had come to ſhore, 


The criterion of a wreck is the eſcape of a man or any other 


animal, alive: all the writers make his the diſtinction be- 
tween its being a wreck, or not. Horne, in his Mirrour of 


| Juſtices, c. 1. f 13, ſays that coroners, at their views of 


wrecks, ought to enquire © If a man, a beaſt, cat, or other 


living thing came to ſhore with the wreck, or not.“  Henr 


rſt. ordained, that if any perſon eſcaped alive out of the ſhip, 
it ſhould be no wreck. Henry 2d. by his charter, declared 
that if any man or beaſt ſhould eſcape or be found alive in 
the ſhip, the goods ſhould remain to the owners, if 

claimed them within three months; but otherwiſe ſhould be 
eſteemed a wreck. The ſtatute of Weſftm. 1. (3 E. I. c. 4,) 


is agreeable to the charter of H. 2. and enadts that if a man, 


a dog, or a cat eſcape alive, it ſhall not be adjudged a wreck. 
Mr. Juſtice BLACKSTONE explains the words to mean & Any 


«Jive thing; and ſays * That in this caſe, and as it ſeems 


* in this caſe only, it is clearly not a legal wreck.?* This 
ſtatute of. W/m. 1. makes two things neceſſary to the pre- 


' fervation of the owner's property : one is, the eſcape of ſome 


live thing; the other, the owner's making proof of his pro- 
perty within a limited time, (a year and a day.) The 
27 . 3. Hat. 2. c. 13. (which puts the proof of the owner- 
ſhip of the goods, upon marks cockets or living witneſſes,) 
relates only to cafes which may ot be called wreck. But if 
it be wreck, then the goods are not to he delivered, upon 
any proof whatſoever, In caſe it be not wreck, they are 
to be delivered upon proper proof : if it be wreck, they are 


not to be delivered at all. But Whether it be, or be not 
„ wreck,” muſt depend upon the former acts of parliament. 
The caſe of Newport againſt Sir Henry Neuil, 5 E. 33. cited 


in 5 Co. 107. a ſhews how the old acts of parliament were then 
underſtood. Whether the Doctor and Student is right, or 
whether the judges who determined Sir Henry Conftable's cafe 


were right, as to the queſtion © Whether the — of Weſim. 


© I, was a new law, or only a declaration of the common 


„law,“ this charter of King Henry the 2d. is equally deciſive 


as to the criterion of a wreck. Sir Henry Conſtable's caſe ſays 
* and 
cites Bra&m, to prove this point, againſt the opinion of the 
Doctor and Student, But the judges who determined that 

caſe 


7 
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1 do not adopt the opinion of Bracton generally; but only 2 
far as relates to that particular difference berweeen him and the 
Doctor and Student. And Lord Cotes own opinion ſeems 
to be otherwiſe : for, in his comment upon this ſtatute, in 


2 Hat. 167, 168. he ſays “ That the three inſtances, of a 


4 man, a dog, or a cat, are put for examples; for, beſides 


e theſe two kinds of beaſts, all other beaſts fowls birds 
hawks and other living things are underſtood, whereby the 


« ownerſhip or property of the goods may be known :” to 


which he adds theſe words“ And Bracton yet goeth farther, 
« þ; certa figna” appoſita furrint mercibu; @ aliis rebur &c 3" 


—— 
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which expreſſion “ Yet goeth farther” is equivalent to fay- | 


ing,“ Here Bracton goes beyond what is my own opinion.” 

No caſe is cited ſubſequent to Lord Coke's time: and the 
concurrent teſtimony of ancient charters, ancient acts of 
parliament, and ancient writers except, Bra&er, is on our 


fide; and Bracton ſtands unſupported by any other writer, 


and contradicted by the Mirrour, the charters, and the old 
acts of parliament; and modern ſtatutes conſider the eſcape 
of no living creature, as the teſt of a wreck. The 26 G. 2. 
c. 19. F 1. makes it felony, to plunder a wrecked veſſel, whe- 
ther 7 * living creature be on board it, or not. Brachen who 
was a doctor of the civil law, has confounded the law which 


he did underſtand with the law which he did not underſtand. 


Mr. Juſtice BLAcksroxE ſays, © That in the ſtatute of V. 
« 1. the law is laid down, more agreeable to the charter of 
king H. 2, and upon that ſtatute hath ſtood the legal 
“ doctrine of wrecks, to the preſent time. It enacts, that 
« if any live thing eſcape (a man, a cat, or a dog, which, 
« ag in Bracton, are only put for examples,) in this caſe, 
s and, as it ſeems, in 7his caſe only, it is clearly not a egy 
. vreck. Tit. 1. c. 8. f. 11. pa. 287. 


| As to the 2d point, —It would not bear much argument. | 
They inſiſted, in general, that the proviſions in 27 E. 3. c. 


17, were neeſſary to be complied with; that ſubſequent 
ſtatutes do not ſeem to vary the proviſions of it; that neither 
the proviſions of the one or of the others have been properly 
complied with; and, particularly, that ſalyage was not ten- 
dered in the manner that it ought to have been ; and that, 
upon the whole, the plaintiffs had not ſufficiently ſhewed a 


right to reclaim, even ſuppoſing them not to have loſt their 


property by the ſhip's being conſidered as wrecked, 


Lorp Mansz16Lp—There i is no ſort of doubt con- 
cerning the true ownerſhip of theſe goods; which were caſt 
away in a ſtorm, and recently purſued. Every body elſc 


eee to the true owner the proportions that they had got 


of 


— — — — 39 
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of them, upon a proper ſalvage offered: this defendant * 


fuſed to deliver the ſhare that he had got; being forfeited, 


according to his. apprehenſion, as a wreck, becauſe no live 


animal came aſhore. He likewiſe objects to the plaintiff's 
recovering; becauſe certain forms, which he ſays were re. 
quiſite to be performed, have not, as he alledges, been pro- 


The firſi queſtion is „Whether theſe goods are. forfeited.” 


2 | 5 8 i a 75 ; 8 85 wh F 1. f f 
Now, no caſe is produced, either at common law, or on 


the conſtruction of the ſtatute of 3 E. 1. c. 4. to prove that 


the goods were forfeited, becauſe no dog or cat or other ani-. 


mal came alive to ſhore, I will therefore preſume, that there 


never was any ſuch determination; and that no cafe. could 
have been determined ſo contrary to the principles of law 


juſtice and humanity. The very idea of it is ſhocking., And 
there is no ground for ſuch a forfeiture, upon the diſtinction 


that has been ſo much urged, between a man or other animal 


coming to ſhore alive, or not alive. The coming to ſhore of 
a dog or a cat alive can be no better proof, than if they 


mould come aſhore dead: the eſcaping alive makes no ſort 


' ® See 7 Co. 


107. b. 108. a. 


+ Lib. 3. Cs 3 
Pa. 120. a, 


Y See alſo 2 Inſt. 
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of difference. If the owner of the dog or cat or other 


animal was known, the preſumption of the goods belonging 


to the ſame perſon, would be equally ſtrong, whether the 


animal was alive or dead. If no owner could be diſcovered, 


the goods belonged the king. But there ought to. be a rea- 


ſonable time allowed to the owner, to come in and claim 


them : and it was proper that the time ſhould be limited. 


The old limitation was a year and a day: which was the 


time limited in * many other caſes. The made of proof was 
as it might happen. Goods are now, generally, marked : 
perhaps, in ancient days it might not be ſo common, or ſo 
accurate; and then a dog or cat might be a preſumption to- 
wards the aſcertaining the owner of the goods. Hracton, 
who wrote in the time of H. 3. ſays +—* Magis proprie 
tc dici poterit wreccum, ſi navis frangatur &c; niſi ita ſity 
« quod verus dominus aliunde veniens, per certa indicia - et 
cc {;gna docuerit res eſſe ſuas; ut fi canis vivus inveniatur 
« Her et eodem modo, fi certa fgna ippolita fuerint merci- 
c cibus et alijs rebus.” And Bracton's opinion has been re- 


cognized by later writers. Lord Coke in his fifth report 107. 


ſays that it appears from Brafon, that the ſtatute of V. 
1. was but a declaration of the common law; and cites the 


ſame paſſage from Bagon—* Et quod hujuſmodi dici debet 


de wreccum, verum eſt, niſi fit quod verus dominus aliunde 
e yeniens, certa indicia et ſigna donaverit res eſſe ſuas; ut ſi 


e canis vivus inveniatur, et conſtare poterit quod talis fit 
« dominus illius canis; preſumptive ex hoc, illum eſſe domi- 
| « num 
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« num illius canis et illarum rerum: eodem modo, ſi certa 
« fgna impoſita fuerint mercibus.” Thus it ſtands at the 
common law. Then, has the ſtatute of 3 E. 1, c. . altered 
the common law? no: quite otherwiſe. And this act was 


made in favour of the owner. It enacts (negatively) . That it 


“ ſhall not be wreck, if man, dog, or cat eſcape alive :” 
but it has no contrary (politive) proviſion, “ That if neither 
c man, dog or cat Cc, eſcape alive, it ſhall belong to the 
« king.” This ſtatute has been recognized as declaratory of 
the common law, The words of it are“ Concerning 
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% wreck of the ſea, it is agreed that where a man, a dog, 


« or a cat eſcape quick out of the ſhip, that ſuch ſhip, nor 
& barge, nor any thing within them ſhall be adjudged wreck; 
« but the geods ſhall be ſaved and kept Cc, fo that if any 
« ſue for thoſe goods, and after prove that they were his or 
« periſhed in his keeping, within a year and a day, they 
* ſhall be reſtored to him without delay: and if not, they 
6 ſhall remain to the king.” Lord Coke ſays that Theſe 
three inſtances (of a man, dog, or cat, ) are put but 


« for 22 for, beſides theſe two kinds of beaſts, 


6 all other beaſts, fowls, birds, hawks and other living 
* things are underſtood, whereby the ownerſhip or pro- 
« perty of the goods may be known.*” And this is 
agreeable to the charter of king Henry the 2d. which in- 
| cludes every animal whatſoever, And this eſcape of a dog 
or cat or other animal is conſidered as a medium of proof, 
whereby the ownerſhip or property of the goods may be 
known. T If this was a recent ſtatute, it ought to be con- 
{trued according to reaſon and juſtice. For, the court ought 
not, unleſs they are abſolutely obliged to it, to conſtrue an 


act of parliament directly contrary to the plain and clear 


principles of juſtice and humanity : which the conſtruction 
urged on the part of the defendant in this cafe would un- 
doubtedly be, in the higheſt degree. But this is a ſtatute of 
very ancient ſtanding ; and was declaratory of the common 
law, (as appears from Bracton, who wrote before the making 
of it; and has been, ſince, ſufficiently recognized; and 
no caſe produced to the contrary, nor any authority in point. 
The other two ſtatutes are out of the caſe: they do not re- 
late to this matter. Beſides, here the defendant has in- 
ſiſted upon property. I am very clear, that the direction was 
right; and that the rule for a new trial ought to be diſcharged. 


Mr. Juſtice AsTox and Mr. Juſtice AsnHunxsr con- 
curred with his lordſhip. - | 
2 Mr. Juſtice WILL ES was abſent. 


All the judges preſent being clear and unanimous, 


ThE Rol E to ſhew cauſe why there ſhould not be 
a new trial, was DISCHARGED. | 


* 2 Inſt, 167, 
168, 


s 2 Inſt, 163. 
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Thurſday 6th of Rex verſus College of Phyſicians. | 


June 1771. 


„V. ante vol. . i ö | b e - 
4. pa. 2186. * PHE diſpute between the college and; the licentiates had 
2203 · p 

Undetermine 
whether che li- eagerneſs on both ſides. 
centiates in 


phyſic hae in In Michuelmas term, 9 G. 3. on n Thurſday red fawn 


general aright 1768, Mr. Morton, ſupported by Sir Fletcher Nonton, moved 


to d d ad- 
0 the for a mandamus, to be directed to the college, commanding 


college. them to admit into their body and fellowſhip Dr. Edward 


Archer; to whom they had, after the proper examinations, 

in 1752, granted a diploma to practice phyſic in London and 
within ſeven miles thereof. They produced an affidavit of 
his having demanded an admiſſion into the feHowſhip of the 


college, and of his having been refuſed. And Mr. Walker, 


at the ſame time,. made a like motion on behalf of Doctor 
Fothergill. Theſe motions were intended to try the queſtion 
% Whether the /icenc:ates had a right to be fellows or mem- 
< bers of the faculty of phyſic.” Rules were accordingly 


granted, to ſhew cauſe, in both caſes : both which rules 


\ were made abſolute, on the laſt day of the following Hilary 
term; and afterwards writs of mandamus were iſſued, and 
returned; and Doctor Archer's came on to be argued on 
Wedneſday the 22d of November 1769. The writ 80g return 
were as follows — 


London. Our lord the 1 hath ſent 6 to the . and 
college or commonalty of the faculty of phyſic in London his 
writ cloſed in theſe words (that is to ſay) George the third by 
the grace of God of Great Britain France and, Irelapd king 
defender of the faith, &c. To the preſident and college or 
commonalty of the faculty of phyſic in Londan, greeting. 


Whereas Edward Archer doctor in phyſic, having been duly 


examined and approved, was admitted to exerciſe the faculty 
of phyſic in the city of London and for ſeven miles round the 


ſame, by the preſident and commonalty of the faculty of 


phyſic in London, by the letters of the ſaid preſident, and 
college ſealed with their common ſeal; and by reaſon of the 
premiſſes, the ſaid Edward Archer became lawfully intitled to 
be admitted a MEMBER of the ſaid college commonalty and corpo- 
ration, and ought by you the ſaid preſident and college or 


commonalty of the faculty of phyſic in London aforeſaid to 


be admitted a MEMBER of the ſaid corporation ; and whereas 
the ſaid Edward Archer, after he was as aforeſaid admitted 
to exerciſe the faculty of phyſic in the ſaid city of London 


and for ſeven miles round the ſame as aforeſaid, did 3 
| an 


been of ſome ſtanding z and was en on with ſome 


Trinity Term 11 Geo. 3. B. R. 


and preſent himſelf to you the ſaid preſident and college or 
commonalty of the faculty of phyſic in London in order to be 
by you admitted a member of the ſaid corporation, and did 
then and there require and demand of you the ſaid. preſident 
and college or cognngonalty of the faculty of phyſic in Lon- 
dm aforeſaid to be by you admitted a MEMBER of the ſaid 
corporation; yet you the ſaid preſident and college or com- 
monalty of the faculty of phyſic in London aforeſaid, well 
knowing the premifſes, but having no regard for the duty 
of your office in that behalf, did then and rhere without any 
reaſonable cauſe abſolutely refuſe and yet do refuſe to admit 
him the ſaid Edward Archer a member of the ſaid corpora- 
tion, in manifeſt contempt of us, and to the great damage 
and grievance of the ſaid Edward Archer, as we have been 
informed from the complaint of the ſaid Edward Archer made 
to us in that behalf; We therefore, being willing that due 
and ſpeedy juſtice may be done to the ſaid Edward Archer 
in this behalf as it is reaſonable, do command you, firmly 
enjoining you, that immediately after the recCipt of this our 
writ you do without delay admit or cauſe to be admitted the 
ſaid Edward Archer a member of the ſaid corporation to- 
gether with all the liberties, privileges, franchiſes. emolu- 
ments and commodities to one of the members of the ſaid 
corporation belonging and appertaining ; and that you do 
adminiſter or cauſe to be adminiſtered to the ſaid Edward 
Archer all the oaths which are in ſuch caſe uſually admi- 
niſtered and taken; or ſhew us cauſe to the contrary thereof, 
that the ſame complaint may not by your default be again re- 
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peated to us: and how you ſhall have executed this our writ, | | 


make it known to us at Weftminfier on Wedneſday, next after 
five weeks, from the feaſt-day of Eaſter, then returning to 
us this our writ; upon peril that may fall thereon. Witneſs 
William Lord Mansfield, at Weſtminſter, the twelfth day of 
April in the ninth year of our reign. On which ſaid Wed- 
neſday next after five weeks from the feaſt-day of Eaſter the 
aid preſident and college or commonalty of the faculty of 
phyſic in London returned the ſaid writ as followeth (that 


is to ſay) The anſwer of the preſident and college or com- 


monalty of the faculy of phyſic in London within mentioned. 
We the within named preſident and college or commonalty 


of the faculty of phyſic in London do muſt humbly certify 
and return to our ſovereign lord the king at the day and place 


within mentioned, that true it is that the within named Ed- 
ward Archer doctor in phyſic, having been for that purpeſ8 
duly. examined and approved, was admitted to exerciſe the 
faculty of phyſic in the city of London and for ſeven miles 
round the ſame, by the preſident and commonalty of che 


faculty of phyſic in London, by the letters of the ſaid. preſi- 


dent and college ſealed with their common fea}, as by the 


within 
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within writ is alledged. But we do further moſt humbly 


certify, that by reaſon of the premiſſes the ſaid Edward 
Archer did not become lawfully intitled to be admitted a 
MEMBER of the ſaid college commonalty and corporation, ag 
by the ſame writ is ſuppoſed : and ther@ore we the ſaid pre- 


ſident and college or commonalty of the faculty of phyfic in 
Londen cannot admit or cauſe to be admitted the ſaid Edward 


Archer a MEMBER of the ſaid corporation together with all 
the liberties, franchiſes, emoluments, and commodities to 
one of the members of the ſaid corporation belonging and 
appertaining ; nor can we adminiſter or cauſe to be admi- 
niſtered to the ſaid Edward Archer the oaths which are in 
that caſe uſually adminiſtered and taken, as by the ſaid writ 
we are commanded to do. es a | 


Tuns LAURENCE preſident, 
Serjeant Glynn argued for Doctor Archer, that he was in- 


titled to be admitted into the fellowſhip of the college: and 
he relied on the ſtatute of 14, 15 H. 8. c. 5; 


But Lord MansFIELD and Mr, Tuſtice Yares aſked 


him hotw it appeared that the doctor was intitled to ſuch ad- 
miſſion into the college? obſerving, at the fame time, that 
the ſtatute he relied upon, was only a private act, relating 
ſolely to a particular body of men.* 1 | t 

| Mr. Juſtice As rox took notice, that here is no ground 
laid for ſuch a claim. It is nothing more than that he was 


examined and admitted as a /icentiate: and therefore he is law- 


fully intitled to be and ought to be admitted a fellow and a 
member of the corporation. But how does that follow ? 


Mr. Juſtice Yares—He has ſhewn' #6 col of title 


to be ſo. How then can the court iſſue a peremptory man- 
damus to admit him? here ate no premiſſes whereupon 'to _ 
ground the concluſion © That he is intitled to what he 


& claims: here is no title at all ſhewn, to ſupport his claim.” 
* 


THE RULE therefore was, that the writ be QTasHED: 


Doctor Fothergill's mandamug, being like Doctor Archer's, 
the preſent determination did in effect determine Doctor 
Fethergill*s alſo ; though the lattet was not now actually 
put into the paper, and argue. 


See Doctor Groenvelt's caſe. 1 Salk, 144. 200. 263. 
3 Salk. 265. 354. Cartheww, 421. 491. 12 Med. 119. 
Holt 184. 395+ 536. Comberbe 482. | 


oo | In 
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In Hilary term 10 G. 3. viz. on Monday 29th of January 
1770, Mr. Morton and Mr. Waller, moved for new rules 
of the like kind, in favour of the ſame two licentiates: and 
a few days afterwards, in that ſame term, via. on Monday 
5th February, both were made abſolute ; and new writs of 
mandamus were thereupon iſſued, and returned. 


Doctor Fothergill's ſtood in the Crown Paper of Saturday 
21ſt April 1771; and was then argued by ſerjeant Glyn, for 
the doctor, and ferjeant Davy for the college. It was not 
then determined, nor did the court declare any opinion: In- 
| deed, they ſtrongly recommended an agreement between the 
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very reſpectable perſons concerned in this diſpute, But thoſe 


gentlemen not ſhewing any great inclination to a compro- 
miſe, it ſtood for further argument: and it was now a ſe- 
cond time argued, by Mr. Morton for the doctor, and Mr. 
Wallace for the college. It would be too tedious to ſpeciſy 
the arguments at large. But as they all aroſe out of the new 


mandamus and the return 4 it, the ſtating of the writ and 


return (with exactneſs and preciſion) will convey to the 
reader a compleat idea of the nature of the licentiate's claim 
and the college's defence, and of the whole conſtitution of 
this learned faculty; and will enable him to judge for him- 
ſelf, what were the proper arguments to be drawn there- 
from, as well as explain to him the reaſon upon which the 
court rejected the claim of the licentiates . to be admitted 
„members of the corporation.“ | 


This new writ and return were as follows — 


London, (to wit) Our lord the king ſent to the preſident 


and college or commonalty of the ſaculty of phyſic in * | 


don his writ cloſed in theſe words, (that is to ſay,) George tt 

third by the grace of God of Great Britain, France, and Ire- 
land, king, defender of the faith and ſo forth—To the pre- 
ſident and cbllege or commonalty of the faculty of phyſic in 
London, greeting. For that whereas by a certain act of par- 
lament made at a ſeſſions of parliament held at VHeſtminſter in 
the third year of the reign of our royal anceſr Henry the 
Eighth late king of England and ſo forth, intituled an act 
concerning phyſicians and ſurgeons, reciting that for as 
much as the ſcience and cuyging of phyſic and ſurgery (to the 
perfect knowledge whereot be requiſite both great learning 
and ripe experience) was daily within this realm exerciſed by 
a great multitude of ignorant perſons of whom the great part 


had no manner of inſight in the ſame nor in any other kind of 
learning; ſome alſo can read no letters on the book; ſo far 


forth 
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the high diſpleaſure of God, great mfamy tot 


amongſt other things enacted by the authority of the ſaid par- 


forth that common artificers, as ſmiths weavers and women 


boldly and accuſtomably took upon them great cures and 


things of great difficulty, in the which they partly uſed ſorcery. 
and witchcraft, partly applied ſuch medicines unto the diſ- 


eaſe as were very noxious and nothing metely therefore, to 

the faculty, and 
the grievous hurt damage and deſtruction of many of the 
king's liege people, moſt eſpecially of them that cotild not 
diſcern the uncunning from , cunning z it was therefore 


liament, that no perſon within the city of London nor within 
ſeyen miles of the ſame take upon him to exerciſe and occupy 


as a phyſician or ſurgeon, except he ſhould be firſt examined 


approved and admitted by the biſhop of London, or by the dean 


of Paul's for the time being, calling to him or them four 


doctors of phyſic, and four ſurgeons other expert perſons in 
that faculty, and for the- firſt examination, ſuch as they 
ſhould think convenient, and afterward alway four of. them 
that had been ſo approved: upon the pain of forfeiture for 
every month that they, did phe as phyſicians or ſurgeons, 
not admitted nor examined after the tenor of that act, of five 
pounds, to be employed the one half thereof to the uſe of the 
ſaid ſovercign lord the king, and the other half thereof to any 


. perſon that would ſue for it by action of debt, in which no 


wager of law nor protection of law thould be allowed; and 
alſo whereas afterwards by a certain other act of parliament 


made at a parliament of our ſaid royal anceſtor, at a ſeſſion 


thereof holden in the fourteenth year of his reign and from 
thence adjourned unto Wetminfter in the county of Middl:/ev 
the laſt day of July in the fifteenth year of the ſaid late king, 


and then and there holden, reciting that in the moſt humble 


o 
2 
5 ; 


we ſhew unto his ſaid late majeſty his true and faithful ſub- 
JEts and liege men John Chamber, Thomas Linacne, Ferdinan- 
dus de Victoria, his phyſicians, and Nicholas Halſeavell, Jabn 


Frances, and Robert Yaxley, and all other men of the fame 


faculty within the city of London and ſeven miles about, that 


where his ſaid late majeſty (by his moſt gracious letters pa- 


tent bearing date at Weſtminſter the twenty-third day of S- 
tember in the tenth year of his ſaid late majeſty's noble reign, 
for the common wealth of this his ſaid late majeſty's realm in 


due exerciſing and practiſing of the faculty of phyſic and the 
good adminiſtration of 1 be had, had incorporated 


and made of them and of their company aforeſaid one body 
and perpetual commonalty of fellowſhip of the faculty of 


phyſic, and to have perpetual ſucceſſion and common feat, 
and to chooſe vArly a preſident of the ſame fellowſhip and 
commonalty to overſee rule and govern the ſaid fellowſhip 


and commonalty and all men of the ſame faculty, with divers 


other 
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er liberties and priyileges by his ſaid late highneſs to them 

| wth granted for the . ooh eas: * his ſaid late 
majeſtys realm, as in his ſaid late majeſty's moſt gracious 
letters t more at large was ſpecified and contained, the 
tenor W. followeth in theſe words Henricus Dei gra- 
ti rex Anglia & Franciæ, & dominus Hiberniæ, omnibus 
dd quos preeſentes liter enerint ſaltm — cum regij officij 
5 munus — — henore 1 | 
omni ratione conſulere ; id autem vel imprimis fore, ſi im- 
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roborum conatibus tempeſtive occurramus, apprime neceſ< 


ium duximus improborum quoque hominum qui medici- 


nam magis avaricie ſue cauſa quam ullius bone conſciencie 


6ducia profitebuntur, unde rudi & credule plebi plurima in- 


commoda oriantur, audaciam compeſcere; itaque partim 
bene inſtitutarum civitatum in Italia & aliis multis nationibus 
eremplum imitati, partim gravium virorum doctorum Johan- 
nis Chamber Thome Linacre Fernandi de Victoria, medico- 
rum noſtrorum, Nicholai Halſewell, Johannis Franciſci & 
Roberti Yaxley, medicorum, ac prætinuè reverendiſſimi in 
Chriſto patris ac Domini Thome tituli ſcæ Cecilie tranſtiberim 
ſacroſanctiſſine Romane eccleſic preſbyteris cardinalis Ebo- 
rum archiepiſcopi & regni noſtri Angliz cancellarij charifſimi 
precibus inclinati, collegium perpetuum doctorum. & gravium 
virorum qui medicinam in urbe noſtra Londind & ſuburbiis 
intraque ſeptem millia paſſuum ab ea urbe quaqua verſus pub= 
lice exerceant, inſtitui volumus atque imperamus; quibus 
tam ſui honoris tam publice utilitatis noſtre cure ut ſpera- 
mus erit malicioſorum quorum meminimus inſcitiam temeri- 
tatemque tam exemplo gravitateque ſua deterrere, quam per 


leges noſtras nuper editas ac per conſtitutiones per idem col 


legium condendas punire.z quz quo facilius rite peragi poſs 


ſint, memoratis doctoribus Johanni Chamber Thome Linacrè 


Fernando de Victoria medicis noſtris, Nicholao Halſe well, 
Johanni Franciſco & Roberto Yaxley; medicjs, conceſhmus 

; eſque homines ejuſdem facultatis de & in civi- 
tate przdicdl fint in re & nomine unum corpus & communiz 
tas a five collegium perpetuum, et quod eadem com- 
munitas five collegium ſingulis annis imperpetuum eligere 
poſſint et facere de communitate illa aliquem providum viruni 
et in facultate medicine expertum in prefidentem ej uſdem cola 
legij five communitatis, ac ſupervidenduin recognoſcendum et 


guhernandum, pro illo anno, collegium five communitatem 


prædictam et omnes homines ejuſdem facultatis et negocia 


eorundem; et quod iidem preſidens et collegium five com- 


munitas habeant ſucceſſionem perpetuam et mmune ſigil- 


lum negotiis dit? communitatis et preſidentis imperpetuum 


ſerviturum; et quod ipſi et ſueteſſui imperpetuum fint per- 
lone habiles & capaces ad perquirendum et poſſidendum in 


ſeodo et perpetuitate tertas et tenementa redditus et alias poſ- 
Vol. V. h | NM ſelhones 
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2 W : 
+ 4 "7 * 


8 


Trinity Term 11 Geo. 3. B. R. 


ſeſſiones quaſcunque. Conceſſimus eciam eis et ſucceſſorl. 
bus ſuis, pro nobis et heredibus noſtris, quod ipſt et ſucceſ. 

| ſis 'tam in 
dictà urbe quam extra terras et tenementa quecumque annuum 
valorem duodecim librarum non excedentes, ſtatuto de alie- 
natione ad manum mortuam non obſtante; et quod ipſi, per 
nomina preſidentis collegij ſeu communitatis facultatis medi- 
cine London, we et implitari poſſint quoram quibuſ- 
cumque judicibus in curiis et actionibus quibuſcumque ; et 
quod prædict' preſidens collegium five communitas et eorum 
ſucceſſores congregaciones licitas et honeſtas de ſemetipſis, ac 


— 


ſtatuta et ordinaciones pro ſalubri gubernacione ſuperviſu et 
correctione collegij ſeu communitatis prædict' & omnes ho- 


mines eandem facultatem in dictà civitate ſeu per ſeptem 
milliaria in circuĩtu ejuſdem civitatis exercen', ſecundùm ne- 
ceſſitatis exigentiam quocies & quando opus fuerit, facere 
valeant licite & impune fine impedimento noſtri hered? vel 
ſucceſſorꝰ noſtrorum juſticꝰ eſcaetorum vicecomitum & alio- 
rum ballivorum vel miniſtrorum noſtrorum heredum vel ſuc- 
ceſſorum noſtrorum quorumcumque. Conceſſimus eciam 
eiſdem preſidenti & collegio ſeu communitati & ſucceſſoribus 
ſuis quod nemo in diCt4 civitate aut per ſeptem milliaria in 
circuitu ejuſdem exerceat dictam facultatem niſi ad hoc per 
dict* preũdentem & communitatem ſen ſucceſſores eorum 
qui pro tempore fuerint admiſſus ſit per ejuſdem preſidentis 
& collegii literas ſigillo ſuo communi ſigillatas, ſubpena cen- 
tum ſolidorum pro quolibet menſe quo non admiſſus eandem 
facultatem exercuit; dimidium inde nobis et heredibus noſ- 
tris, et dimidium dict' preſidenti et collegio applicandum. 
Preterea volumus et concedimus pro nobis et ſucceſſoribus 
10ſtris quantum in nobis eſt, quod per preſidentem et colle- 
legium predict' communitatis pro tempore exiſtent” et eorum 


ſucceſſores imperpetuum quatuor ſingulis annis per ipſos ei -· 


gantur qui habeant ſuperviſum et ſcrutinium correctionem et 


zubernacionem omnium et ſingulorum dictæ civitatis medico- 
rum utenſium facultate medicine in eadem civitate, ac alio-- . 


rum medicorum forinſecorum quorumcumque facultatem il- 


lam medicine aliquo modo frequentancium et utenſium infra 
candem civitatem et ſuburbia ejuſdem five intra ſeptem milli- 


aria in circuitu ejuſdem civitatis, ad punicionem eorundem 
pro delictis ſuis in non bene exequendo faciendo et utendo 
illa, nec non ſuperviſum et ſcrutinium omnimadarum medi- 


cinarum et eorum recept per duos medicos ſeu aliquem eo- 


rum hujuſmodi ligeis noſtris pro eorum infirmitatibus-curand' 
dand” imponend' et utend', ' quocies' et quando opus fuerit, 


pro commodo et utilitats eorundem ligeorum noſtrorum; ita 


quod punicio hujuſmodi medicorum utencium dictà facultate 
medicine fic in premiſſis delinquencium per fines amercia- 


menta et impriſonamenta corporum ſuorum et per alias vias 
+ PE. 5 rationabiles 
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| tationabiles et congruas exequatur. Volumus eciam et con- 
cedimus pro nobis heredibus et ſucceſſoribus noſtris quantum 


in nobis eſt, quod nec preſidens nec aliquis de collegio præ- 


| ito medicorum nec ſucceſſores ſui nec eorum aliquis ex- 
| ercens facultatem illam quoquo modo in futuro infra civitatem 
noſtram prædict' et ſuburbia ejuſdem ſeu alibi ſummoneantur 


ut ponantur neque eorum aliquis ſummoneatur aut ponatur 


in aliquibus aſſiſis juratis inqueſtis inquiſitionibus attinctis et 
aliis recogn” infra dictam civitatem et ſuburbia ejuſdem im- 
poſterum, coram majore ac vice-comitibus ſeu coronatoribus 


lite civitatis noſtre tempore exiſten” e aut per aliquem 8 


officiarium ſeu miniſtrum ſuum vel officiarios five miniſtros 


ſuos ſummonend', licet ijdem jurati inquiſiciones ſeu recog - 
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niciones ſum? fuerint ſuper brevi vel brevibus noſtris vel he- 


redum noſtrorum de recto; ſed quod dicti magiſtri five gu- 


| bernatores ac communitas facultatis ante dictæ et ſucceſſores 


ſui et eorum quilibet dictam facultatem exercentes, verſus nos 


keredes et ſucceſſores noſtros ac verſus majorem et viceco- 
mites civitatis noſtre predictæ pro tempore exiſtent, et quoſ- 


cumque officiarios et miniſtros ſuos {int inde quieti et penitus 


| exonerati imperpetuum per preſentes. Proviſo quod literæ 


noſtre ſeu aliquid in eis content” non cedent in prejudicium 
cyitatis noſtre London ſeu libertatis ejuſdem. Et hoc abſque 


tne ſeu feodo pro premiſſis ſeu ſigillacione preſentium nobis 


faciendi ſolvendi vel aliqualiter reddendi ; aliquo ſtatuto or- 


dinacione vel actu in contrarium ante hac tempora facta edita 
adinata, ſeu provis in aliquo non obſtante. In cujus ret 
teſtimonjium has literas noſtras fieri fecimus patentes teſte 
meipſo apud Weſtminſter viceſimo tercio die Septembris 
anno regni noſtri decimo. Per ipſum regem, et de data pre- 
da, auctoritate parliamenti. Tunſtall—And further re- 
eiting— And for ſo much that the making of the ſaid corpo- 
ration was meritorious, and very good for the common 
wealth of that his ſaid majeſty's realm, it was therefore ex- 


pedient and neceſſary to provide that no perſon of the ſaid po- 


ltick body and commonalty aforeſaid be ſuffered to exerciſe 


* 


» 


% 


and practiſe phyſic, but only thoſe perſons that be profound 


lad and diſcreet, groundedly learned and deeply itudied in 
phyſic. And it was alſo further enacted, that in conſidera» 


tion thereof, and for the further authoriſing of the ſame let- 
ters patent, and alſo enlarging of further articles for the ſaid; 
commonwealth to be had and made, it was and is amongſt 


other things enacted that the ſaid corporation of the ſaid com- \ 
monalty and fellowſhip of the faculty of phyſic aforeſaid, and 
al and every grant article and other thing contaited and ſpe- 


fed in the ſaid letters patent, be approved granted ratified 
and confirmed in the ſaid parliament, and clearly authoxiſed 


and admitted by the ſame good lawful and available to the . 


kid body corporate and their ſucceſſors for ever, in as ample 


M 2 and 
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ſhould 
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and large manner as it might be taken thought and conſtrued 
by the ſame letters patent; and that the fix perſons in the 
aforeſaid letters patent named as principals and firſt named 


of the aforeſaid commonalty and fellowſhip, chooſing to them 


two other of the aforeſaid commonalty, from thenceforth 


ſhould be called and eleaped Elects; and the ſame eleqs 
yearly ſhould chooſe one of them to be preſident of the ſaid 
commonalty z and as often as any of the rooms and places of 
the fame elects ſhould fortune to be void by death or other. 
wiſe, then the ſurvivors of the ſaid elects, within thirty or 
forty = next after the death of them or any of them, 

ooſe name and admit one or more as need ſhould 
require of the moſt cunning and expert men of and in the 
faid faculty in London, to ſupply the ſaid room and number 
of eight perſons ; ſo that he or they that ſhould be ſo. choſen 


be firſt by the ſaid ſuperviſor ſtraytely examined, after a form 


deviſed by the ſaid elects, and alſo by the ſame ſuperviſors 
approved. And further reciting that where that in dioceſes 
of England out of London it was not light to find alway men 
able to ſufficiently examine, after the ſtatute, ſuch as ſhould 
be admitted to exerciſe phyſic in them, it was alſo by the 
ſaid act further enacted that no perſon from thenceforth be 
ſuffered to exerciſe or practiſe in phyſic through England, 
until ſuch time that he be examined at London by the ſaid 
preſident and three of the ſaid elects, and to have from the 
ſaid preſident or elects letters teſtimonial of their approving 
and examination; except he be graduate of Oxford or Can- 
bridge which had accompliſhed all things for his form with- 
out any grace; as by the ſaid act, amongſt other things, ap- 
pears. And whereas by another act of parliament, at a ſeſ- 


ſions thereof held at Wefminfter in the thirty-fecond year of 


the rcign of our ſaid royal anceſtor the ſaid late king Henry 
the Eighth, intituled for phyſicians and their privilege, in the 


| preainble whereof is contained as follows In moſt humble 


wiſe ſheweth unto your majeſty your true and faithful ſub- 


jects and liege men the preſident of the corporation of the 


commonalty and fellowſhip of the ſcience and faculty of phy- 


| Ce in your city of London, and the commonalty and fellows 


of the ſame, that whereas divers of them many times having 
in cure, as well ſome of the lords of your moſt honourable 
council, and divers times many of the nobility of this realm, 
as many other of your faithful and liege people, cannot give 
their due attendance to them and other their patients, with 
ſuch diligence as their duty were and is to do, by reaſon 
they be many times compelled as well within the city of Lon. 
don and ſuburbs of the ſame, as in other towns and villages, 
to keep watch and ward, and be choſen to the office of con- 


_ ftable and other offices Within the ſaid city and ſuburbs of 


the ſame and other places within this your realm, to ther 


great 
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| other things, enaCted ordained and eſtabliſhed, that the pre- Corr zz of 
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| fident of the ſaid eee and fellowſhip for the time 
being, and the commons and fellows of the ſame, and ever 0 
| fellow thereof that then was or any time thereafter ſhould be 
| their ſucceſſors, and the ſucceſſor of every of them, at all 
time and times after the making of the ſaid act, ſhould be 
diſcharged to keep any watch or ward in his ſaid city of Lan- 
| dn or the ſuburbs of the ſame or any part thereof; and that 
they nor any one of them ſhould be choſen conftable or any 
| other officer in the ſaid city or ſuburbs; and that if at any 
| time thereafter the ſaid preſident for the time being, or any 
of the ſaid commons or fellows for the time being, by any 
| ways or means be appointed or elected to any watch or ward 
office of conſtable or any other office within the ſaid city or 
ſuburbs, the ſame appointment or election ſhould be utterly - 
void and of none effect; any other cuſtom or law to he con- 
before that time uſed in the ſaid city notwithſt ning; 
and that for the common wealth and furety of his loving 
ſubjects of this his realm in and for the adminiſtration of me- 
dicines to ſuch of his ſaid ſubjeCts as ſhould have need of the 
fame, from thenceforth the ſaid preſident for the time being, 
commons and fellows, and their ſucceſſors, might yearly, at 
ſuch time as they ſhould think moſt meet and convenient for 
the ſame, elect and chooſe four perſons of the ſaid commons 
and fellows, of the beſt learned wiſeſt and moſt difcreet, ſuch 
as they ſhould think convenient, and have experience in the 
ſad faculty of phyſic; and that the ſaid four perſons ſo elected 
and choſen, after a corporal oath to them miniſtred by the 
ſaid preſident or his deputy, ſhould and might, by virtue of 
the ſaid act, have full authority and power, as often as they 
ſhould think meet and convenient, to enter into the houſe or : 
houſes of all and every apothecary then or at any time there- 
ater uſing the miſtery or craft of apothecary within the ſaid 
city only, to ſearch view and ſeg ſuch apothecary's wares 
drugs and ſtuffs as the ſaid apothecaries or any of them had 
or at any time thercafter ſhould have in their houſe or 
houſes ; and all ſuch wares drugs and ſtuffs as the ſaid four 
perſons ſhoutd then find defective corrupted and not meet nor 
convenient to be miniſtred in any medicines tor the health of 
man's body, the ſame four perſons, calling to them the war- 
den of the ſaid miſtery of apothecaries within tiie ſaid city for 
that time being, or one of them, ſhould cauſe to be brent, or 
otherwiſe deſtroy the ſame as they ſhould think meet by 
their diſcretion ; and if the ſaid apothecaries or any of them, 
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to enter Into their ſaid houſe or houſes for the cauſes intent 


them, ſo offending contrary to the ſaid act, for every time 


other half to him that would ſue for the ſame by action of 


; Trinity Term 11 Geo. 3. B. R. 


at any time thereafter did obſtinately or wilfully refuſe or den 
the ſaid four perſons yearly elected and choſen as before foal 


and purpoſe before rehearſed, that then they and every. of 


that he or they did fo offend, ſhould forfeit one hundred 
ſhillings ; the one half to our ſaid royal anceſtor, and the 


debt bill plaint or information in any of the king's courts; 


wherein no wager. of law eſſoin or protection ſhould be al. 


lowed ; and if the ſaid four perſons or any of them ſo elected 
and choſen as before was ſaid did refuſe to be ſworn, or after 
his ſaid oath to him or them adminiſtred did obſtinately re. 


Fuſe to make the ſaid ſearch and view once in the Saag at ſuch 


time as they ſhould think moſt convenient by their diſcre- 
tion, having no lawful impediment by ſickneſs or otherwiſe 


to the contrary, that then for every ſuch wilful and obſtinate 


default every of the ſaid four perſons making default ſhould 


- forfeit forty ſhillings. And further it was recited in the ſaid 


laſt mentioned act, that foraſmuch as the ſcience of phyſic 
did comprehend include and contain the knowledge of ſur. 


gery as a ſpecial member and part of the ſame, it was alſo in 


and by the ſaid act further enacted, that any of the ſaid 
company or fellowſhip of phyſicians, being able, choſen and 
admitted by the ſaid preſident and fellowſhip and phyſicians, 
might from time to time, as well within the city of London 
as elſewhere within this realm, praCtiſe and exerciſe the ſaid 
ſcience of phyſic in all and every his members and parts; 
any act ſtatute or proviſion made to the contrary notwith- 
ſtanding z as by the ' ſaid act, amongſt other things, more 
fully and at large appears. And whereas alſo by a certain 
other act of parliament, made at a ſeſſions of parliament 
holden at We:/minfter in the firſt year of the reign of our royal 
anceſtor lady Mary the Firſt, late queen of England and ſo 
forth, intituled an act touching the corporation of the phyſi- 
cians in London, reciting that whereas in the parliament 
holden at London the fifteenth day of April in the fourteenth 
ear of the reign of our late ſovereign lord king Henry the 
Liohth, and from . thence adjourned to Weftminſter the laſt 
day of Fuly, in the fifteenth year of the reign of the ſame 
king, and there holden, it was enacted that a certain grant 
by letters patent of incorporation made and granted by our 
ſaid late king to the phyſicians of London, and all clauſes and 
articles contained in the ſame grant, ſhould be approved 
anted ratified and confirmed by the ſame parliament, it was 
and is further enacted, amongſt other things, by the aytho- 
rity of the ſaid parliament, that whenſoever the preſident 3 
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I the coll or commonalty of the faculty of phyſic of London 
for the Ts being, or ſuch as the ſaid preſident and college 
ſhould yearly, according to the tenor and meaning of the 


ſaid act, authoriſe to ſearch examine correct and puniſh all 
offenders and tranſgreſſors in the ſaid faculty, within the ſame 
city and precin& in the ſaid act expreſſed, ſhould ſend or 
commit any ſuch offender or offenders, for his or their of- 


' fence or diſobedience contrary to any article or clauſe con- 
tained in the ſaid grant or act, to any ward gaol or priſon 
within the ſame city and precinct, (the Tower of London ex- 


cepted,) that then from time to time the warden gaoler or 
keeper, wardens, - gaolers or keepers, of the wards goals and 
priſons within the city or precinct aforeſaid (except before ex- 


 cepted) ſhould receive, into his or their priſons, all and every 


ſuch perſon and perſons ſo offending as ſhould be ſo ſent or 
committed to him or them as was aforeſaid, and there ſhould 


2751 
1771. 
DS 


| Rix V. 


Col Len of 
Pureiciane 


ſafely keep the perſon or perſons ſo committed in any of their 


priſons, at the proper coſts and charges of the ſaid perſon 


or perſons ſo committed, without bail or mainprize, until 


ſuch time as ſuch offender or offenders or diſobedients be diſ- 
charged of the ſaid impriſonment by the ſaid preſident and 


ſuch perſons as by the ſaid college ſhould be thereunto au · 


thoriſed; upon pain that all and: every ſuch warden gaoler 
or keeper doing the contrary ſhould loſe and forfeit the 


double of fuch fine and amerciament as ſuch offender and 


offenders or diſobedients ſhould be aſſeſſed to pay by ſuch 
as the ſaid preſident and college ſhould authoriſe as aforeſaid, 
ſo that the ſame fine and amerciaments be not at any one time 
above the ſum of twenty pounds ; the moiety thereof to be 
employed to the uſe of our ſovereign lady the queen her 
heirs and ſucceſſors, the other moiety unto the ſaid preſident 


and college; all which ſorfeitures to be recovered by action 


of debt bill plaint or information in any of the queen's her 


heirs and ſucceſſors courts of record, againſt any ſuch war- 
den gaoler or keeper ſo offending ; in which ſuit no effoin 
wager of law nor protection ſhould be allowed nor admitted 
for the defendant. And it was alſo by the ſaid laſt men- 
tioned act further enacted by the authority aforeſaid, that 
for the better execution of the ſearch and view of apothecary's 


wares drugs and compoſitions according to the tenure of a 


ſtatute made in the thirty-ſecond year of the reign of the 
faid late King Henry the eighth, it ſhould be lawful for the 
wardens of the grocers or one of them to go with the ſaid 
phyſicians in their view and ſearch ; that if the ſaid warden 
or wardens did refuſe or delay his or their coming thereunto 
forthwith and immediately when the ſaid preſident or ſome of 
his college elect as aforcſaid did call upon him or them, that 
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then the ſaid phyſicians might and ſhould execute that ſearch | 


and view and the due puniſhment of the apothecaries for any 
their evil and faulty ſtuff, according to the ſtatute laſt before 


Corrs of mentioned, without the aſſiſtance of any of the faid wardens; 


| Payoiciante 


any clauſe in the aforenam d ſtatute to the contrary thereof 
notwithſtanding; and every fuch perſon or perſons as would or 
ſhould reſiſt ſuch ſearch ſhould forfeit for every ſuch reſiſt. 
ance ten pounds; the ſame, penalty to be recovered in form 
aforeſaid, without any of the delays aforeſaid, to be had in 


ſuit thereof. And by the ſaid act it was and is further 


enacted, that all juſtices mayors ſheriffs bailiffs conſtables and 


other miniſters and officers within the city and precincte 
above written, upon requeſt to them made, ſhould help aid 
and aſſiſt the preſident of the ſaid college and all perſons by 
them from time to time authoriſed for the due execution of 
the ſaid acts or ſtatutes; upon pain, for not giving of ſuch 
aid help and aſſiſtance, to run in contempt of the queen's 
majeſty her heirs and ſuccefſors. And whereas For 


thergill doctor in phyſic, having been duly examined and ap- 


a 
proved, was admitted to exerciſg the faculty of phyſic in the 


city of Lenden, and for ſeven miles round the ſame, by 


the preſident and common of the faculty of phyſic 


in London, by the letters of the ſaid preſident and col- 


lege ſcaled with their common ſeal; and, by reaſon of the 


admitted to exerciſe the fac | 
London and for ſeven miles round the ſame as aforeſaid, did 


remiſſes, the ſaid Jahn Fothergill became lawfully intitled to 
* admitted a member of the ſaid. college commonalty and 
corporation and ought by you the ſaid preſident and college 
of the commonalty of the facplty of phyſic in London afore- 
ſaid to be admitted a member of the ſaid corporation; and 
whereas, the ſaid John Fothergill, aſter he was as aforeſaid 
ay of phyſic in the ſaid city of 


tender and preſent himſelf to you the ſaid preſident and college or 
commonality of the faculiy of phyfic in London in order to be 

you admitted a member of the ſaid corporation, and did require 
and demand of you the faid preſident and college or com: 


monalty of the faculty of phyſic in Londan aforeſaid to be by - 


er admitted a member of the ſaid corporation ; yet you the 
aid preſident and college or commonalty of the faculty of 
4 in London aforeſaid, well knowing the premiſſes, but 

aving no regard for the duty of your office in that behalf, 
did without any reaſonable cauſe abſolutely refuſe and yet do 
refuſe to admit him the ſaid got Fothergill a member of 
the 1aid corporation, in manifeſt contempt of us and to the 


great damage and grievance of the ſaid John Fothergill, as 


we nave been informed from the complaint of the ſaid Jahn 
Fothergill made to us in that behalf; we therefore being 
willing that due and ſpeedy juſtice may be done to the 2 

| 8 John 
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John Fothergill in this behalf as it is reaſonable, do command 
you, firmly injoining you, that immediately after the receipt 
of this our writ you do without delay admit or cauſe to be 
admitted the ſaid John Fothergill a member of the ſaid corpo- 
ration, together with all the liberties, eges, franchiles, 

2 to one o — the 


eee, and appertaining; or ſhew us 


— to the contrary thereof, that the ſame complaint may 


not by your default be again repeated to us; and how you 


ſhall have executed this our writ, make it known to us at 
1 next after the morrow of the Holy Tri- 
nity, then returning to us this our writ, upon peril that may 


fall thereon, Witneſs William Lord Mangſteld, at Weſt- | 


minfter,.. the twenty- eight day of May. in the tenth year of 


— 3 the court Burrow. The execution of this 


appears in a certain ſchedule hereunto annexed. On 
which rig the Gp wit) on Friday next after the morrow of the Holy 


ſajd prefident and college or commonalty of the 
phos f phyſic in London aforeſaid enen the 4 writ. 


28 followeth (that is to ſay) 


The . a the preſident. and entlege or commonalty of 


the ul of phyic. i 


| We the prefident and college or commonalty of the faculty 
of phyſic in London, in the writ to this ſchedule annexed 


mentioned, do moſt humbly certify and return to our pre- 


fent moſt ſcrene ſovereign lord the king, at the time and place 


in the ſaid writ likewiſe mentioned, that true it is ſuch an 
act of parliament was made in the third year of the reign of 


our late ſovereign lord Henry the Eighth late king of Eng- 
land, &fc, as in the ſaid writ is in that behalf mentioned and 
ſuppoſed ; and that ſuch other act of parliament was made 


at a parliament holden at London on the 15th day of April | 
in the fourteenth year of the reign of our ſaid late ſovere:gn 
lord king Henry the Eighth and from thence adjourned to. 


Weſtminſter hs laſt day of July in the fifteenth year of the 


ſaid late king and there holden, as in and by the ſaid writ . 
is in that behalf mentioned and ſuppoſed; and that ſuch 
other act of parliament was made in the thirty-ſecond year. 


of the reign of our ſaid late ſovereign lord king Henry the 


Eighth as in the ſaid writ is in that behalf mentioned and 
ſuppoſed z and that ſuch other act of parliament was made 


in the firſt year of the reign of our late ſovereign Lady Mary, 
the firſt late queen of Zrgland, &c, as in the ſaid writ is in that 
behalf mentioned and ſuppoſed; and that hn Fothergili doctor 
in phyſic in the ſaid writ named, having been for that purpoſe 


duly examined and one was admitted to exerciſe the 
faculty 
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faculty of phyſie in the city of London and for feven miles 
round the ſame, by the preſident and college or commonalty 
of the faculty of phyſic in Landon, by the letters of the ſaid 
preſident and college or commonalty ſealed with their com- 
mon ſeal, of the date in the ſaid writ mentioned, as by the 


ſaid writ is in that behalf mentioned and ſuppoſed: but we 


do further moſt humbly certify, that by reaſon of the pre- 
miſſes the ſaid hn Fothergill did not become lawfully intitled 
to be admitted a MEMBER of the ſaid college and commo- 
nalty and corporation, as by the ſaid writ is above ſuppoſed. 
And we do further moſt humbly certify and return to our 
moſt ſerene fovereign lord the king, that ever ſince the 
making of the ſaid acts of parliament in the ſaid writ men- 
tioned, every perſon admitted a member of the ſaid college or 
commonalty, hath been and hath uſed and been accuſtomed 
to. be, before his being admitted a member of the ſaid college 
or commonalty, elected by the preſident and college or com- 
monalty aforeſaid to be a member of the faid college or 
commonalty z and that the ſaid John Fothergill hath not been 
nor was eleFed by the preſident and college or commonalty 
aforeſaid to be a member of the ſaid college or commonalty, 
And we do further moſt humbly certify and return to our ſaid 
moſt ſerene preſent . ſovereign lord the now king, that after 
the making of the ſaid ſeveral acts of parliament in the faid 
writ mentioned, and long before the ſaid Fohn Fothergill was 
admitted to the exerciſe of the _— of phyſic in the city of 


London and ſeven miles round the ſame as in the ſaid writ is 


mentioned, to wit on the firſt day of February in the year of 
our Lord one thouſand five hundred and fifty- five, at an af- 
ſembly of the ſaid preſident and college or commonalty, a 
certain reaſonable ſtatute act and ordinance commonly called 


a BY-Law (not now extant in writing) was made and or- 


dained by the then prefident and college or commonalty of 
the faculty of phyſic in London, whereby it was ordained 
that every perſon hereafter to be admitted a member of the 
ſaid college or commonalty ſhould before his being admitted 
a member of the ſaid college or commonalty be elected by the 
reſident and college or commonalty aforefaid to be a mem- 
Cat of the ſaid college or commonalty ; which ſaid by-law 


ſtill is in full force and effect, in no wife repealed reverſed 


annulled vacated or made void; and that the faid John. Fo- 
thergill hath not been nor was elected to be a member of the 


' faid college or conimonalty according to the form and effect 


of the ſaid by-law. And we do further moſt humbly cer- 
tify and return to our ſaid moſt ſerene ſovereign lord the 
now king, that after the making of the ſaid ſeveral acts of 
parliament in the ſaid writ mentioned, and long before — 


y 
f 1 


faid Fon Beer was e 
phyſic as aculty 


x in the ſaid writ is mentioned, to wit on the firſt 
day of February in the year of our Lord one thouſand five 
hundred and fifty-five, at an aſſembly of the ſaid preſident 
and college or commonalty a certain reafonable ſtatute act 
and ordinance commonly called a By-Law (not now extant 
in writing) was made enacted and ordained by the ſaid pre- 
ſident and college or commonalty for the wholeſome 
ment overſeeing and correction of the ſaid college or com- 
my and of all men exerciſing the ſame faculty/in the 
city of Londen and within ſeven miles round the ſame, 
whereby perſons then exerciſing or who ſhould at any time 
thereafter exerciſe the ſaid faculty of phyſic in the city of 
London and within ſeven miles round the ſame were diſtin- 
uiſhed into three claſſes or orders; namely, one claſs con- 
Fin of the members of the ſaid college or commonalty 
for the time being, who were then and were to be from 
thenceforth called fellows of the ſaid college or commonalty; 
another claſs conſiſting of ſuch perſons as had been or ſhould 
be defirous of becoming members of the ſaid college or com- 
monalty, and had been or ſhould be examined and approved 
of by the preſident and cenſors of the ſaid college or com- 
monalty to be candidates for election into the ſociety or fel- 
lowſhip of the ſaid college or commonalty, who were then 
and were to be from thenceforth called candidates; and the 
other claſs to conſiſt of ſuch perſons as then were or at any 
time thereafter ſhould be /icenſed and admitted to exerciſe 
the ſaid faculty of phyſic in the ay of London and within 
ſeven miles round the ſame, by the ſaid preſident and college 
and commonalty by their letters ſealed with the common ſeal of 
the ſaid college or commonalty ; which laſt mentioned claſs 
not being members of the ſaid college or commonalty, were 
then and were to be from thenceforth called permiſſi or licen- 
tiates ; and that at the reſpective times of making the ſta- 
tutes acts ordinances or by-laws herein after mentioned, and 
before and at the time the ſaid John Fothergill was admitted 
to exerciſe the faculty of phyſic as in the ſaid writ is men- 
tioned, pexſons exerciſing the faculty of phyſic within the 
eity of London and ſeven miles round the ſame were diſtin- 
guiſhedintothe three claſſes or orders aforeſaid, and well known 
by the reſpective names of fellows, candidates, and licentiates. 
And we do further humbly certify and return to our moſt 
ſerene ſovereign lord the now king, that before the ſaid ohn 
Fotbergill was admitted to exerciſe the faculty of phyſic as 
in the ſaid writ is mentioned, that is to ſay on the fourth 
day of April in the year of our Lord one thoutand ſeven hun- 
dred and thirty ſeven, at an aſſembly of the ſaid preſident 
and college or commonalty of the faculty of phyſic, a cer- 


tain reaſonable ſtatute act and ordinance commonly called a 


1 
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1771. by-law was made enacted and ordained by the ſaid preſident 
and college or commonalty, for regulating the admiſſion of 
 Rexvy. members of the ſaid college or commonalty, whereby it was 

oe: e enacted and ordained, that nobody ſhould be admitted into 
ane tic ſociety of the college who ſhould not firſt have been of 
5 the number of candidates for one whole year, or publicly 

read phyſic for three years in ſome univerſity of Britain, or 
been doctor vf the chair in ſome univerſity of this kingdom 
or ordinary king's phyſician; which faid laſt mentioned by- 
law, from the time of the making thereof until and at the 
time of the ſaid admiſſion of the faid ahn Fothergill to ex- 
erciſe the faculty of phyfic in the city of London and within 

ſeven miles round the ſame, and until the firſt day of Aprit 
in the year of our Lord one thouſand ſeven hundred and fixty 
five, continned in full force and effect. And we do further 
certify and return to our ſaid moſt ſerene ſovereign lord the 
now king, that on the firſt day of April in the year of our 
Lord one thouſand ſeven hundred and fixty-fave, at an aſſembly 
of the ſaid prefident and college or commonalty, a certain 
other reaſonable ſtatute act and ordinance commonly called a 
BY-LAW was made enacted and ordained by the ſaid prefi- 

dent and college or commonalty of the faculty of phyſic 
aforeſaid, for the regulating of the admiſſion of members of 
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the ſaid college or commonalty, whereby it war enacted and tl 

. ordained, that nobody ſhould be admitted into the order of fellows b 

who ſhould not have been a CANDIDATE for one whole year; except Ic 

the king or queen's ordinary phyſician with ſalary or royal 4 

profeſſor of phyſic in the univerfity of Oxford or Cambridge; wy” 

which ſaid laſt mentioned by-law ſtill remains in full force * 

and effect, not reverſed annulled repealed or vacated. And Fe 

1 we do further moſt humbly certify and return to our moſt ſe- ſa 
th rene ſovereign lord the now king, that the ſaid John Fother- * 
1 gill is not nor ever was candidate for one whole year or any other to 
1 time, nor ever publicly read phyſic for three years in any i 
4 | univerſity of Britain, nor ever was doctor of the chair in any th 
4 univerſity of this kingdom, nor is nor ever was king or a 
" | queen's ordinary phyſician with ſalary or without ſalary, nor. Mes 
8 is nor ever was royal profeſſor of phyſic in the univerſity of ok 
A 1 Oxford or Cambridge. And we do further humbly certify to 2 
our moſt ſerene ſovereign lord the now king, that after the wet 
making of the ſaid ſeveral acts of parliament in the ſaid writ th 

mentioned, and before the ſaid admiſſion of the ſaid hr 1 

Fothergill to exerciſe the faculty of phyſic as aforeſaid, that 8 

is to ſay on the ſaid fourth day of April in the ſaid year of os 

our Lord one thouſand ſeven hundred and thirty- ſeven, at an of 

aſſembly of the ſaid preſident and college or commonalty, za thi 

certain other reaſonable ſtatute act and ordinance commonly tif 


called l 


1 
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called a BY-Law was made enacted and ordained by the ſaid pre- 7 77 15 
ident and college or commonalty, whereby, reciting that many 
 prattifed phſie in the city of London whom the ſaid preſident and Rex v. - 
college or commonalty deemed altogether unfit to be adopted S of 
into the number of fellows or candidates, either becauſe they Nen 
were not Britons by birth, or had not taken the degree of a doctor, 
or were not ſufficiently learned or ſufficiently advanced in 
age and gravity, or for other like cauſes, and yet might 
be able to ſerve the public and do good to men's health, at 
leaſt in ſome cures, it was ordained and appointed, that, 
after due examination and approbation of the preſident and 
cenſors, ſuch perſons ſhould be permitted 10 praiſe /o long 
as they. behaved themſelves well: which ſaid by-law or. ordi- 
nance, from the time of making thereof until and at the 
time of the examination approbation and admiſhon of the 
| ſaid John Fothergill to exerciſe the faculty of phyſic in the 
city of London and within ſeven miles round the ſame in the 
ſaid writ mentioned, and afterwards was in full force and 
effect; and divers perſons from time to time applied to be, and 
according to and in purſuance of the laſt mentioned by-law or or- x "1-88 
dinance were, examined and approved of by the preſident and | (FRY 
cenſor of the ſaid college or commonalty for the time being, | 
and licenſed and admitted to exerciſe the faculty of phyſic in 
the city of Londen and within ſeven miles round the ſame, 
by the ſaid preſident and college or commonalty, by their 
letters ſealed with their common, ſeal 3 which perſons ſo ex- 
amined approved and admitted to exerciſe the faculty of phy- 
fic in the city of London and within ſeven miles round the 
ſame, have been, and are called and known by the name of 
licentiates. And we do further certify and return, that the 
ſaid John Fethergill applied to the ſaid 2 and college 
or commonalty of the faculty of phyſic in Londa aforeſaid 
to be by them licenſed and admitted to exercife the faculty 
of phyſic in the city of Landon and within ſeven miles round 
the ſame; and that the faid John Fethergill was thereupon, 
according to and in purſuance of the laſt mentioned by-law 
or ordinance, examined and approved by the preſident and 
cenſors of the ſaid college or commonalty, and was licenſed 
and admitted by the ſaid prefident and college or commonalty 
according to the ſaid laſt mentioned by-law or ordinance, by 
their letters ſealed with their common ſeal, to exerciſe the 
faculty of phyfic in the city of London and for ſeven miles 
round the ſame; which is the examination approbation and 
admiſſion of the ſaiti John Fethergill to exerciſe the faculty 
of phyſic in the city of Londen and within ſeven miles round 
the ſame in the ſaid writ mentioned. And we do further cer- 
tify and return to our molt ſerene ſovereign lord the now 


2 | | | 8 | ; king, 
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1. king, that the ſaid John Fothergill never was examined ap- - 
WT, proved or admitted 2 exereſſe the faculty of phyſic in he — 
Kae. city of Londen and within ſeven miles round the ſame, in 1 
ne, We any other manner or for any other purpoſe than as and in ko 
RYSICIANS, . 0 | . . 2 | : B 
| order to his being a LICENTIATE as aforeſaid. And for theſe 
| ' reaſons we cannot admit or cauſe to be admitted the faid h: 
Fohn Fothergill a MEMBER of the ſaid corporation, together with 1 
all the liberties privileges franchiſes emoluments and com- ſh 
modities to one of the members of the ſaid corpozatien be- Eo 
longing and appertaining, as by the ſaid writ we are com- 5 
manded. b 9 50 
The general drift of the argument in ſupport of the claim Bu 
of the licentiates was, that the charter meant to make them il 
members of the corporation; that it equally incorporates = 
every man then practiſing the faculty of phyfic in London, 

and is not confined to the particular perſons named in it; | 
that it includes all future praCtiſers, as well as thoſe then . 
_ exiſtings that a perſon having a licenſe becomes thereby one 2 
of the body, and wants nothing but the form of admiſſion. 2 
This, they ſaid, was the ſound and legal conſtruction of the 11 ; 
charter. A right to admiſſion is a ground for a mandamus, ws 
where that admiſſion is refuſed. They could not found a 
their right upon any fact or precedent ; becauſe there had We 

been a conſtant uſurpation ever ſince the charter. But no t 
uſage or by-law could control the charter. And none of the f i 
reaſons given in their return are ſufficient to deſtroy the li- WY 
cEntiate's claim. The college have duly examined him, ap- Bo 
proved him, and admitted him to practiſe, with full teſti- il 

monials of his qualifications for it: and it don't lie in their „ 
mouths, after this, to ſay that he is not fit to be admitted Fy f 
into their body. They alledged, that the by-law of the b 5 
college exceeded their power; and that their uſage is con- ” 1 
trary to their charter. | | | « f. 
The counſel for the college urged the impropriety and un- * 
fitneſs, that the loweſt licentiate ſhould, by obtaining a mere Mya 
licenſe to practiſe phyſic, be % facto inveſted with the im- Wa: 
portant offices of the college, and be truſted with thoſe re- * 
. gulations and inſpections which are committed to great and | f 5 
eminent phyſicians. It is a claim that was never thought of 18 
for near two hundred and fifty years, that the contrary uſage 2 
has been acquieſced under. The demand of admiſſion into * 
the corporation upon a mere licenſe under this by-law, is un- ac; 


fair, uncandid, ungenerous, and unjuſt. It is a fraud: it is 
contrary to the known condition of the licence, and to his elec: 
own agreement. It is a breach of the condition of the li- EY 
cence. "Theſe by-laws are a proper check: no man ought to 
be admitted into the college, without paſſing an examination 

| | | | as 


\ 
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as a candidate. The licentiates know very well, that their 
examination reached only to thoſe lefſer degrees of learning 
{kill and knowledge which might ſerve merely to qualify them 
to begin to practiſe in the profeſſion they had entered into. 
But it may very well be ſuppoſed, that many perſons who 
have been admitted ſuch licentiates merely to enable them 
to practiſe, would not have been judged worthy, upon a 
ſtricter examination as candidates for fellowſhip, to become 
members of the college. The college exclude none from 


practiſing, who may be of ſervice to mankind, But the im- 


rtant offices of the members of the college require a con- 


fiderable degree of learning knowledge and judgment. This 
attempt aims at levelling all ranks : it would confound all 
diſtinctions, and make no difference between the moſt learned 
and experienced phyſician and the raweſt beginner. | 


LRD MansFELD ſaid he had foreſeen the labyrinth 
and maze of litigation that this learned body would be in- 
volved in by perſiſting rigidly on both ſides in purſuing the 
points of their diſpute, and conteſting about a feather. He 


faid he had read over all their conſtitutions, ſtatutes, and by- 


laws: and he intimated, that many of them are narrow, if 
not illegal. | = 


This matter came on, before, upon a title not ſet out in 
the writ, A title is now ſet out: which title is a licenſe 


from the college, after having been duly examined and ap- 


proved, © To exerciſe the faculty of phyſic in the city of 
& London and for ſeven miles round the ſame.“ If that alone 
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makes him 1% facto a fellow of the college, there is no need 


of admiſſion. The return admits the four acts of parliament 
ſtated in the writ, and alſo admits the licenſe : but they deny 


it to be a conſequence, * That-by reaſon of the premiſſes he | 


became lawfully intitled to be admitted a MEMBER of the 
& ſaid college and commonalty and corporation, as by the 
& writ is ſuppoſed.” Then they ſet forth the uſage ever ſince 
the making of the acts of parliament, that every perſon 
admitted a member. muſt be, before his being admitted a 
member, elected to it by the preſident and college; and 
that the doctor had never been ſo elected. Then they ſet. 


forth another + by-law, which divides the faculty into 4 


forth a by-law* to the ſame effect; and that he has not been * 1 February 
elected a member according to that by-law. They then fet - 535. 


Sat 37: Februzay | 


claiſes, viz. members of the college; candidates for election 1572. 


into ſuch memberſhip, (who were to be examined and ap- 
proved of by the preſident and cenſors to be candidates for 


election;) and /icentiates or permiſſi. They ſet forth another 1 1 4th April 
by-law, that no body ſhould be admitted into the ſocicty of 1737. 


the 
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Es 1771. the college, who ſhould not firſt have been of the number of 
. candidates for one whole year, or publicly read phyſic for 
Rexv. three years in ſome univerſity of Britain, or been doctor of 
— wg ah the chair in ſome univerſity of this kingdom, or ordi 
| * 26 Apeil '* king's phyſician. They ſet forth another * by-law, that no 
'Y 2765. body ſhould be admitted into the order of fellows, who ſhould 
. not have been a candidate for one whole year; except the 
; | king or queen's ordinary phyſician with falary, or royal pro- 
feſſor of phyſic in Oxford or Cambridge. They aver that 
the doctor never was a canditate for one whole year, or any 
other time; and that he did not come within any of the ex- 
| ceptions in theſe two laſt mentioned by-laws. Then they ſet 
+ 4th April forth a fifth by-law (made at the ſame + time with the third,) 
1737. whereby, reciting © That many practiſed phyſic in the city 
; © of London, whom the preſident and college or commonalty 
« deemed altogether unfit to be adopted into the number of 
c fellows or candidates, either becauſe they were not Britons 
„ by birth, or had not taken the degree of a doctor, or 
cc were not ſufficiently learned or ſufficiently advanced in age 
cc and pravity, or for other like cauſes, and yet might be 
„ able to ſerve the public and do good to men's healths, at 
ce leaſt in ſome cures,” it was ordained, that after due exami- 
nation and approbation of the preſident and cenſors, ſuch per- 
ſons ſhould be PERMITTED TO PRACTISE, /o long as they 
behaved themſelves well. That many perſons, from time to 
1 time, applied to be, and according to and in purſuance of 
4 this laſt by-law were, examined and approved by the preſident 
; ] . and cenſors for the time being, and licenſed and admitted to 
| 
| 


K exerciſe the faculty of pays in the city of London and with- 
A in ſeven miles round the ſame z and have been and are called 
1 and known by the name of /icentiates. They add further, 
that Doctor Forbergill applied to the preſident and . to 
„ be by them licenſed and admitted to exerciſe the ty of 


phyſic in the city of London and within ſeven miles round the 
ſame; and that he was thereupon, according to and in purſuance 
of the laſt mentioned by-law, examined and approved by the 
preſident and cenſors, and was licenſed and admitted by the 
reſident and cenſors, according to the ſaid laſt mentioned by- 
E to exerciſe the faculty of phyſic in the city of London 
and for ſeven miles round it. And they aver bt to be the 
examination approbation and admiſſion of him in the writ 
mentioned; and that he never was examined approved or 
admitted to exerciſe the faculty of phyſic in the city of Len- 
don and within ſeven miles round the ſame, in any ofher 
manner, or for any other purpoſe,” than as and” in ovaer to 
his being a LICENTIATE as aforeſaid, 5 


Trinity Term 11 Ges. 3. B. R. 

Now, be this by-law good, or bad, yet the right of ad- 
miſſion into the co ege is claimed _— It would be a 
ſoſt unreaſonable thing, to accept this ficence under the by- 
laws, and yet to treat theſe by-laws as null and void ; to turn 
this licence ſo accepted, againſt the perſons from whom it 
was thus accepted; and to ſet it up, as the foundation of a 
right to be admitted under the charter. Therefore, as no 
a foundation of ſuch right to be a fellow is ſhewn, it 


comes round to the very point upon which our former deter- 


mination turned: and I am of opinion that the return ought 
to be allowed. | TY” 


Mr. Juſtice As rox was entirely of the ſame opinion, 
that ſuppoſing the i Cary to be bad; yet, as the doctor came 
in under it, he was bouiid by it. As he claims his title to 
the fellowſhip under it, he can't now deſert that title claimed 
under the by-law; and claim under the charter. His ac- 

ceptance of the licence under the by-law contradicts his 
claim under the charter. And it would be a fraud upon 
the college, to make this uſe of their licence, directly con- 
trary to the manifeſt and acknowledged intention of it. He 
alſo thought (with Lord Mansfield) that the point had been, 
in effect, determined upon the former application. 
N.rx. Juſtice WiLLts likewiſe thought that this came 

round juſt to the ſame point that was determined before. 
He concurred with Lord 1ansfield and his brother Aſten. 


„ Mr, Juſtice Azmmmousr did the like ; and thought 


that the former determination governed this caſe. Doctor 


Fothergill has accepted this licence, under the by-law. He 
ought not therefore now to ſuppoſe it a bad one; and yet, 
upon the foundation of this very ſame licence, to inſiſt upon 
a right under the charter.  _ LET: 
Per Cur? unanimouſly, 
Let the RETURN be 4LLOWED. 


Lord Maxerittp gave a hint to the college, whe» 


ther they would think it adviſeable to truſt to a return 


upon their preſent by-laws ; or whether they would not 
conſider about mending them. EL 
And1I have been told that they have ſince mended them. 
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1771. 
Friday 7ih 
June 1771. 
The wards dues 


2 profits in 


fat, 10 Ann. 


OP * 11 God * 
Wilkam selbs, clerk, — Roger Pay, 4 


Tuts was an action oſ treſpaſs on. the caſe, brought by 
plaintiff againſt the defendant for money had and 


c. 11. f. 16. in- received to ſe intifs uſe: to which the defendant 


cludes ſurplice 
fees as well as 


| rig fees. 


pleaded % Non unit; and . iſſue was Joined, 
The cauſe came on to be tried at 1 eftminſler-Hall, te 


ſitting after Zafter term 1771, before Lord Mansfield; when 


the following caſe for the opinion ond the court was ei to 


nnr vix. 


Itis agreed by and dn che Reverend Vi he Selon, 
Clerk, curate in the perpetual curacy of the pariſh of Saint 
James Clerkenwell, plaintiff, and the Reverend Roger Parry, 
clerk, rector of the ſaid pariſh of Saint Fohn Clerkenwell, de- 
fendant, as follows— Whereas ſeveral differences and diſputes 
have ariſen and are ſtill ſubſiſting between the ſaid plaintiff 
and defendant, touching the right or claim inſiſted on by the 
ſaid plaintiff to certain ſums of money which: have been re- 
ceived as ſurplice fees by the ſaid defendant, for marri 
baptiſms PIR and { in the ing 9 of 


Fun; 


And 8 the aid | plaintif and 4 are ks 
of having the determination or judgment of à court of law 
concerning the ſaid right or claim; and for that purpoſe this 
action is brought by the ſaid plaintiff againſt the ſaid defen- 
dant, in which he the ſaid plaintiff has laid his damages at 
80/. and in order to ſave the trouble and expence of bring- 
ing evidence before the eourt for aſcertaining facts on bock 
fides, it is agreed by and between the laid PR and de- 
fendant, | 


1ſt, That the ſaid defendant ſhall admit at the ial . 
this e that he has received the ſum of rol. for mar- 
riages baptiſms churchings and buridls in the pariſh. of St. 
Joon Clerkenwell. ; 


2dly, That the ſaid defendant ſhall admit at the faid trial 
that the ſaid plaintiff has been duly elected and licenſed to 
be curate in the perpetual curacy of the pariſh of St. ewes 
Clerkenwell, and accordingly inveſted with all the rights and 
emoluments belonging to the ſaid a 


3dly, That the ſaid plaintiF Mal admit at the 14 ** 


" that there is an . or r deed inrolled in the high = 


. Q. g. 8 AS 


of 
a 
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Trinity Term 11 Ges. 3. B. R. 23753 
bf charicery, whereby it appears, that the commiſſioners un- 171. 
der the act for building fifty new churches did, in the year wa , 
1723, purchaſe a chapel in the pariſh of St. James Clerkens Srzren v 
well, and deſcribe a diſtrict and diviſion out of the ſaid pa- PA 
riſn; which chapel was afterwards conſecrated, and the ſaid 
chapel and diſtrict were named and called by them St. ohn 
church and pariſh : and that the ſaid plaintiff alſo ſhall admit 
a copy of the ſaid inſtrument, ſo inrolled, to be read and re- 
ceived as evidence in this cauſe; inſtead bf the original re- 
| cord. | ! 185 | : 


But it is nevertheleſs inſiſted by the ſaid plaintiff, and ad- 
mitted by the ſaid defendant, that the ſaid commiſſioners 
proceeded no further in the divifion of the ſaid pariſh 
than the purchaſe and conſecration of the ſaid chapel and 
deſcribing the ſaid diſtrict z and that no agreement or ſettle- 
ment hath at any time been made by the patrons of the pa- 
riſh of St. James for ſettling the right of patronage and ad- 

vowſon of St. John's, and for more effeCtually dividing and 

_ ſeparating the faid pariſh; - 


And laſtly, that the ſaid plaintiff ſhall admit at the trial; 
thit the ſaid defendant hath been duly nominated to the 
tectory of the pariſh of St. John; and is rector of the ſame 
under the ſaid act of parliament. TE 


That beſides the facts agreed between the ſaid parties, it 
was proved and admitted that the miniſter of St. James 
Clerkenwell had married baptiſed churched and buried in the 
laid pariſh of St. James ſince the year 1723, and taken the 
dues upon that agcount as in like manner before; and thay 
' the rector of St. Zoþn Clerkinawell has done the ſame offices 
of marriages baptiſms churchings and burials of the inhabi- 

tants and diſtrict of the new chapel of St. John's, and re- 

ceived all the dues upon that account for his own uſe; without 
ever accounting to the miniſter of St. Jumess Clerkenwell. 
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| The jury found a vefdict for the plaintiff; damages 1 
and coſts 40s; ſubject to the opinion of the court upon this 
queſtion— .. | . „ | 


3 > 4 
c Whether; under the circumſtances of this Aa, 
c the plaintiff is intitled to recover” And if the 
plaintiff is not intitled to recover; then a nonſuit 
+ to be entered | gy *\ 


WO bir. B argued this dle, for the plain; Die: 


* . 


 Mahsfield, for the defendant. | 
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2764 Trinity Term 11 Geo. 3. B. R. 
1771. The arguments of both turned upon the "PR of: 16 

. — Ann. c. 11. Mr. Dunning cited the 11th 14th and 16th ſec. 
Sxr.Lon vs tions : Mr. Mansfield, the 8th 1oth Iith. 14th and 1 5th, | 
Panzer. Mr. Dunning, in his reply, relied upon the proviſo in the 
16th “That the act ſhall not deprive the ſucceſſors of the 

„ reCtors or vicars of the pariſh-churches out of which any 

«« part ſhall be taken, of any tithes or other profits, until 


1 agreement for riding the pariſh be made and in- 
6&6 polled,” - 


| Lonp Mansererp—Tt "ROO" But that the fucced. 
« ſors of the preſent incumbents, till fuch agreements and 
4 ſetlements be made and take effect, ſhall and may have 
hold and enjoy the ſaid reſpective reQtories vicara and 
© curacies, and the tythes, dues, and profits thereof, in as 
« ample manner as if this act had not been made, and as 
« the preſent rectors and other eccleſiaſtical perſons who are 

4 to hold and enjoy the ſame, during their reſpective i in. 
V. ed. 16. © cumbrances, are of right to hold and enjoy the ſame. .“ 
This is poſitive and in general words: which general words 
take in every thing, all profits, as well as tythes and dues. 
It can't admit of a doubt, that ſurplice- fees are included, as 
well as ſtrict dues. The fact is, that the old rector as 
taken the fees for what he has done in the d church and 
church-yard ; and the new curate has taken the fees for 
what He has done in the neu church and church-yard. T * 

plaintiff muſt have the poſtea. 


. RuLe—That the Pos TEA be delivered to the PLAINTIFF, 


Vaughan, on the Demiſe of a "Ela. wage 
Atkins, Widow.“ | 


Friday 4th June | „ =: 

1771. E 

The difference T H I S- cauſe — tried at : Winch: eter 0 held at the 

e eee caſtle of Winton the 5th of March 1771; ; and a ver- 
ary tears dict found for the plaintiff, ſubject to the * of this 


tomery tenants, 
_ on the > REIN ae | 


P 4 : ce 
4 That Richard Kent wing ſeiſed in fre of the premiſſes in te th 
« queſtion, Held of the biſhop of Minchę er as of his manor © cy 


c of Bitterne, by copy of courtoll, according to the cuſtom 

cc of the manor, but not expreſſedꝰ to be at the will of the 

cc lord the 21ſt of Noventber 1 709» contraCted, for a valuable, b 
| e conſideration, 1690 J. fo ſurrender the fame to. Jon 
Eb Athins eſqʒ ee _ dice the pany .”) 


7 Es 8 * e 1 oy That N 


4 * 


. 3 : h 


* 
& 
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. That Athins entered into poſſeſhon 2 1ſt Devens; eut 
timber, and did other acts of ownerſhip. | 


} 


« That afterwards, on the gth February 1770, Kent ſurren- 


i dered the premiſſes, out of court, to the uſe of Baud Jobn 
« Atkins and his heirs. 


4 That John Atkins died without iſſue, che 1 5th of April 


x 1770, without being admitted to the ſaid premiſſes, or the 


« ſaid ſurrender being preſented, and before any court was 


et held for Ge ſaid manor. 


That on the twentieth of Jane 1770, Henrietta Atkins 


it the defendant, the widow of the ſaid John Athins, was 


« admitted tenant for her life, and paid a fine and a half for 
« ſuch admiſſion; the whole fine, in right of her late huſ- 


« band, which he would have paid on admittance ; the ball, 


6 for her own life eſtate. 


«© That afterwards, on the 14th September 1770, George 
« Atkins the leſſor of the plaintiff, the brother and heir of 


« the ſaid John Atkins, was admitted tenant, as brother and 


« heir of the ſaid John Atkins, ſaving the right &'c, (provt 
both admiſſions ;) and paid one fine for the ſame, as for 


« ' the admiſſion of the heir, 


1 That ſome lands held of the ſaid aner are called pur- 
« preſſure; others, bond lands. 


e That the only difference between purprefiure and bond 
« land is this, that the purpreſture deſcends to the eldeſt ſon 


© that tenants thereof are not intitled to a right of common z 


« and that no heriot is due for! the ſame, 


c That bond land deſcendsto the youngeſt fon ; has a fight 


e of common; and that a heriot is paid on death or ſurren- 


e der of a tenant thereof. , 


4 That part of the W in queſtian was bond land, 
© which, was held by twelve copies and part purpreſture, 
* held by three copies, 


„ Jobn Atkins paid the hariot on the, ER ON and 
the defendant pail the heriot on his death; who was exc- 
* cutrix of the % | 


aid Fohn Atkins. 


. 
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| Vavenax on © has a right to be admitted to the land, for her widowhood, 


demile of 
. ATxING v. 
Arkixs. 


Trinity Term 11 Geo. 3. B. R. 


ce That the cuſtom of the manor with reſpect to- widows 
&« eſtate is this, that if the huſband dies ſeiſed, the widow 


te paying one penny; or for the term of her life, 
“the cuſtomary fine certain. 


* 


40 That no inſtance appeared, that : any 3 or = 


de before admittance was received as tenant, or taken u 


cc the homage z 3 nor any inſtance of ſuch l refuſed or of. 


(8 fered. 


cc That theſe lands held of the ſaid manor, ks entailed, | 
F are barred by recovery ſuffered in the lord's court, by 


t plaintiff; in which, the demandant uſually claims the land 


& ag held at the will of the lord, necorcing to the cuſtom of 
F the manor. | 


cc That on the death of a tenant; vroclnatitng are made 
te for the heir to come into court, and fine for his lands.“ 


The queſtion is—“ Whether che plaintiff, on this 
caſe, ought to recover. ” 
F. Mansfield. 


J. Burland. | 


This cafe 1 was argued, on  Tueſtey the 7th of 0 1771, 
by Mr. Greſe for the leſſor of the plaintiff, _ Mr. Birdy for 


the defendant, 


As it is a caſe of very curious learning, and was very well 
argued at the bar, and maturely conſidered by the court, I will 


endeavour to give the very words of the ors ſpeakers 


as nearly as I can— 


Nr. Große for the plaintiff When this cauſe went down 
to be tried, the counſel for the plaintiff conceiving it to be 


the caſe of a common copyholder had no idea of any other 


queſtion in tlie cauſe, than that of the necę effty eff admittance | 
f John Athins, to intitle his widow to the eſtate ſhe now 


claims: but it being obſerved at the trial, that in the admiſ- 
fion of Richard Kent, who ſold the premiſles i in queſtion to 
Fohn Atkins, it was not expreſſed that he held thoſe premiſ· 
les af the will n the Lord; it was deſired that it might be ſo 
ſtated in the caſe, with a view to a ditinction (if any ſuch 
ſhould afterwards be thought material) that might exiſt be- 


tween 1 and * 
Should 


80 2 3 F ' 


Term 11 Ces 4 K K 


the preſent caſe is material; it is ſubmitted that the caſe 
ones be ſent down to be re-ſtated : for, „Whether cuſtom- 

ry freehold, or copyhold,” is a fact, that ought to be 
. by the jury. But as to the preſent queſtion, it is appre- 
hended, that there is no diſfinction between cuſtomary free- 


and a 


To this pole i is Bracton, when he writes of * tenants 
In villein-ſocage, who were what we now call  culiomary 
frecholders. | : 


Si autem villanus ſockmannus villanum ſoccagium ad alium | 
transferre voluerit, prius illud reſtituat domino, vel ſervienti 
ſi dominus præſens non fuerit; & de manibus ipſorum fiat 
tranſlatio ad alium, tenendum libere vel in ſocagio, ſecundum 

quod domino placuerit : quia ille villanus ſockmannus non 
habet * transferrendi, cum liberum tenementum non 


30 autem non poſſunt tenementa fua, 3 nec ex * do- 
nationis ad alios transferre, non magis quam villani puri: et 
unde, ſi transferre debeant, reſtituunt ea domino vel ballivo; 
—& 29 en tradunt aliis in —— tenenda. 


Lind Coke, in | his were of cepyholds, calls them by the 


eral name of cop rs 3 except when he means particu- 


larly to diſtinguiſh them: then he terms the cuſtomary free- 


holders, ** Tenants or copybolders in frank tenement;” the com- 
mon copyholders he terms * Copyholders in baſe tenure,” 


But wherever he treats of admittance, he makes no dj Hinttion 


between them. | | = 


In his commentary upon Ab he . * wen of 
Brafton : ſo, after him, have the modern books of authori- 
ty. And the difference between cuſtomary freeholds and 
copyholds is fully laid down by Lord Chief FR Holt, in 
CO and op pwr | k | 


* 


c and Oldfield Upon the difference beben cu. 


tomary freeholds and copyholds, Ld. C. J. Halt ſaid—the 
great difference between copyholds, and cuſtomary freeholds 
which paſs by ſurrender, is, that the copyholder is in by de- 
miſe from the lord; but in the caſe of cuſtomary freeholds, 


he is only an nt and in pleading a title to a copy- 
N 4 held 


| Shows the court be of opinion, that ſuch a diſtinction in 
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holds and Fn. ; but chat both paſs alike by ſurrender = 


Bracton Lib. 
2. 0. 8. fo. 26. 


Eracton Lib. 
4. fo. 209. 
& Co. Lit. 59. 
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71, hold eſtate, it is ſufficient to ſhew a grant from the lord; but 

ayes, in the other caſe, it is not enough to ſhew the —— 

VauGuan on it, but it muſt be ſhewn that the ſurrenderer was ſeiſed in | 
demiſe of fee, and ſurendered 70 the herd, and that be granted it 70 the ſure 


ATKING v. 
ATKINS: renderee. 


Taking it then for granted, that as far as concern the pre. 


ſent argument, there is no difference; the queſtion will he 


ce Whether the defendant has a right to retain the poſſeſ. 
& ſion of the premiſſes in queſtion, as the widow of Jabs 
& Atkins, by virtue of the cuſtom, and under the circum, _ 
be ſtances, ſtated in the caſe.” . | LS 


| If ſhe has vr e, it is under the cuſtom i if ſhe has not, 
the plaintiff, as heir at law to Fe Mes muſt recoyer. 


This euſtom, under which the defendant olaims, and which 
is the foe bench, is conſidered by all authorities, particularly 
in Hob. 181. as a part of—a fruit of — an excreſcence qut of 

the eſtate of the huſband. It is, in fact, the eſtate of the 
huſband z which, for the benefit of his widow, is ſaid to have 

- continuance after his death, for a period of time deſcribed 
by the particular cuſtom of particular manors z in ſome, dur- 
ing the widow's life ; in others, during her widowhood only. 


To have continuance, it muſt firſt exiſt. But it does not 

exiſt till the huſband is a complete copyholder: and he is not a 

complete copyholder until, in the language of the cuſtoms, 
he is ſeed. | 


For the true idea of feiſin, we muſt reſort to the ancient 
ſyſtem of feudal tenures. p 


By that ſyſtem, ſeiſin was a technical expreſſion to deſcribes 
the completion of that inveſtiture, by which the tenant was 

admitted into the tenure, and without which no freeh 
could be cenſtituted or paſs. Sciendum et feudum, fine inveſii- 
tura nullo modo conftitui poſſes, | 


Wirnovr this ſeiſin, a poſſeſſion, was a naked poſſeſ⸗ 
ſion; by the old law called intruſion. . 


In the conveyance of freeholds, where it was by feoff⸗ 
ment; after feoffment, the inveſtiture was completed by li- 
very: in the conveyance of copyholds; after ſurrender, it 
was completed by ADMITTANCE. And no caſe is to be ons | 
| | | | Hers * 


Taney Term 1 3. B. K 


A rrrasen ib not deemed as neceſſary to cmi 1771. 
. of a copyhold, as livery is vw, 
- a freehold, where it paſſes by 6 or * VAUGHAN on- 
* is conveyed by b gain and ſale. | | . —278 

ATKINS. | 

— eaſes to prove That admittance is neceſſary,” are 

The 7 I have IO Thep A 


* 2 
. . 


 Admiittance is the life and yerfeAtion of a copyholder's co. Cob 7% 
eſtate: and before admittance, the unn | a 
prholder. N ; 7) . 


* wm * * 


Neither in the grantee is any manner of intereſt veſted "oY Go. Copyly 5to 
fore admittance z for; if he enter, he is a treſpaſſer and pu- . 
niſhable in treſpaſs 3 and if he ſurrender to the uſe of ano- 
ther, this ſurrender is merely void, and by no n, a tabs 
facts gan be confirmed, 3 


Traſwell and Welch—Where after furrender made, ten Co. Copyh, 69. 
preſentment, the ſurrenderor, the ſurrenderee, and the two . SHO 
tenants into whoſe hands the ſurrender was made, died ; the- Brice 48 
heir of the ſurrenderor entered, and made a leaſe, Upon an, 
ejectment afterwards brought by the heir of the ſurrenderee, 

e queſtion was, „Whether the leaſe was good 1“ And ad- 

Judged © That it was; upon this ground, that until the 
ſurrender be preſented i in the court of the lord of the manor, 
the eſtate of the lands doth remain in the ſurrenderor, and 
nothing paſſeth thereby. 


* 


| Baker and Denham-—Surrender di; and ceftuy que uſe Co. Copyh. 90, 
died before the next court, and ſo was not admitted: refoly- 
ed, that he was not a copyholder within the cuſtom ; for, by 
the ſurrender, before admittance, the ſurrenderee hath no poſ- 
ſeſſion; and the heir of the ſurrenderor is in by deſcent, and 
holds by the copy of his anceſtor ; and ſo the ceftuy que uſe is 
not a perfect or complete copyholder. And it may be com- 
pared to the caſe where a man makes a feoſfment and livery 
within view; it is no perfect livery till he doth enter into 
the lands; but the feoffor may puniſh a treſpaſs there done 
in che interim; j for, it is but inchoatum, until he enter: and 
ſo it is in he caſe of a copyholder; the ſurrender ig but 755 
inchoatum, until he be admitted to the copyhold. 


$ 
p 


Callaway s Caſe | Where an action was brought againſt Co. Copyh. 20. 
; the lord for not holding a court, and not admitting the cgfuy 


is 
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80 refolved that the copyholder might hive the action ; 
225 but that he to whom the ſurrender was made; until dank | 


ene en tance by foree of the 8 had and therefore : 
demiſe of could not maintain the action. 


Arkixs v. * 
ins. 
mes e den e- d that the furmidir 0 1 K 
244. 3. of a copyhold has no effect until J. S. be admitted: and if 
J. 8. ſurrender to a ſtranger, who is admitted, this gives no- 


thing to the ſtranger ; for J. S. had nothing, and ſo could 
paaſs nothing. And held that the right and poſſeſſion remain 
: in the ſurrenderor z/ and that right deſcends to his heir. And 
a a difference was taken between an heir to whom a copyhoid 
deſcerided ; he can ſurrender before admittance ; and well, 
becauſe he 5 is in by courſe of law ; for, the cuſtom which 
makes him heir, caſts the poſſeſſion of his anceſtor upon 
kim: but a ſtranger'to whom a c yhold is pl has 

. nothing before admittance 3 ; beef he 1 is a purchaſer | 


% NN A. rr 649 UL 


Eo. Copyh. 6s, If ce guy que uſe commit waſte, it is no borteiture; 4 FR by 
e ſame reaſon he cannot grant before admittance, he can- 
8 - not forſeit before admittance. 18 


nb. Tenne Burrevider and admittance are one ne ey and "A | 
: FMS - as ſuch: and therefore a ſurrender to an infant in ventre a 
mere is good; for, ſays Lord Cle, a ſurrender i is 2 ching x= 
aer and nothing veſts before admittance. 


2 Wilſon 3. Doe on demiſe of Feffereys et oP againſt Hicks # "IT 
— ejetment for copyhold lands ſurrendered to the uſe of a 
4 will; by which they were deviſed to Miſs 'Feffereys,” who mur- 

dered the teſtator, and was hanged for it, and never admit- 

„ ho ted the lord ſeized the premiſſes as forfeited, and granted to 

the defendants the leſſors of the plaintiff were the heirs at 
law of the teſtator and of Miſs Fefereys. The queſtion was 
c Whether theſe lands were forfeited z as the deviſee was 
* hanged before admittance,” Judgment for the plaintiff : 
and ſaid, in cafe of a deviſe of a copyhold, nothing veſts in 
the deviſce or ſurrenderee, nor in the lord; and until admit- 
tance, the eſtate in law is in the ſurrenderor. The will may 
be laid out of the caſe. For, as to copyhold, it is conſidered 
as an appointment: but admittance is as neceffary to a ſur- 
render, as inrolment to a bargain and fale, or livery to a feoff- 
ment. Argued a ſecond time: and court of opimon, ASC 
notwithſtanding the ſurrender, before admittance Miſs 77 
fereys had no legal intereſt in the eſtate z and ſo could have 
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— 41 n legal right to recover it; and neither e fe: in re nar 
hes rem, could forfeit nothing, . 5 
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-- if theſe ue by lord: Cu-, and the caſes cited; ure hw, 1771. 
Fobn Athins, not being admitted, was ſo far from being a aa ä 
copyholder, or ſeiſed, that he was liable to an action of treſ- Vavexan as + 
z and having entered, though he might commit waſte, 3 
could not forfeit. He could not 1 If the lord had N a 
refuſed to admit him, he could have no action againſt him. . 
He had ngither jus in re nor ad rem: which I conſtrue, that, 
being in poſſeſhon, it was a naked poſſeſſion; he had no 
right to retain it; being out of poſſeſſion, he was remedileſs 
at law, he had no right to recover it. How then could he „ 
be ſeiſed ? no more than a feoffee, before W or a bar- 


pay before inrolment. 
VU pon theſe isi therefore, &« That no e ttate of this 


„ fort could | paſs, unleſs the inveſtiture was completed ;” 
and © That the inveſtiture could not be completed. withoug 

60 2 * incontroyertibly . eſtabliſhed by the caſes 5 
cited; Mr. Grgſe argued that J A. did not die ſeiſed; and 

therefore that his widow is not within the cuſtom; that ſhe 

had no right to be admitted ynder it ; and, for that reaſon, 

can have no right to retain the premiſſes againſt the heir, 


It may be objected; that if I. A. did not die e ſeiſed, how | 
ran the plaintiff claim as his heir ? 


That his claim is founded in law, 18 A at this day to be 
[doubted ; being ſettled in Kite and. Queintor's caſe, 4 Co. 25, 5 


and Bunting and Lepinwell, 4 Co. 296. The principle upon 
which he was adjudged to take, is not there to be found: but 
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5 from the two following caſes he may be conſidered to take as 

_ Ts . 

1 If a copyholder of ene ſurrenders to the uſe of an- Rol. Abridg. , 

. other and his heirs; and he to whoſe uſe the ſurrender is 7 Rs 40 
vore's 


made dies before admittance ; and then the lord admits the . 
_ hcir; he is in by purchaſe, and not by deſcent: for, he is in 
5 by the lord; for, nothing W in 1 the father before admit- 

1 tance. 


1 Blunt Cad Clarke—A like point : and Newdianth Juſtice 2 | Sid. 51. 
5 ſaid, when the father was a purchaſor, and died before ad- 
5 mittance; his heir, being in, ſhall be in by err 


u. Kerby, for the defendant 

queſtion is, Whether the plaintiff is intitled to re- 
« Oo cm e poſſeſſion of the premiſſes in queſtion, by che 
te title he has made out to them.“ For, if he has not made 
out a clear title in himſelf, it is immaterial in whom it is: 
For, he mult rely entirely on his 2 {trength, and cannot 
avail himſelf of the defendant's defect of title. 1 
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WM, 5 1 
eren en or cuſtomary freebold. I muſt beg to lay that conſidera- 
tion, in a great meaſure, out of the caſe. For, if the plain. 
tiff would contend that the lord is not a mere inſtrument in 


” 
* 
— 
. 
* 
5 
4% 
- 
Fs 
ny 
44% 
5 1 
T8 
7 * 
* 
N 
5 
7 
= < 
2 
© 
. 
eo ; 
43% 
3 
. 
[4 
+4 
. 
* 
: 
1 
2. 
„ 
© 
55h 
L 4 
\ 
1% N 
: 123 
. 
5 i 
_ 
hh Py 
uw 
* . 
. 
3 
1 
4 bY 7 
"ES 
l 3 
3 
N 
1 
þ N 
4 5 
V4 
2 * 
„ 
_ 
— x I 
"3. 
S&H 
+ Ye 
154 
- , = 
_ 
: 4} 
_— 
£% 
ö Pr 
1 Vi 
- £72 
LET | 
; 
. 
48 
. 
» 


- that purpoſe 


97 , _ 154 ; 
It is ſtated and has been arghed, that the lands are bond 
lands; which tends to ſhew that they are copyhold. But 
this cannot, as I conceive, make any difference* for, the 
* denomination of the land, or even the nature of the ſervices, 
varying as they. do in every manor, cannot af 
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Trinity Term 11 Geo. 3. B. R. 


As this caſe ſeems to be drawn up with a view to make 
this queſtion, viz. © Whether the lands are copybold merely, 


copyholds, as well as cu freeholds; and that he ſtands 
on better 22 from cenſidering them as copyhold; I ap- 
prehend the jury ought to have determined that queſtion with 
bim, before he can legally derive any beneficial conſequences 


from raiſing that queſtion : for, he is (as has been already 
aid) to prove the lands to be ſuch as he has a right to, 


But I ſhall not paſs over a fact which is ſtated, and clearly 
ſhews che lands to be ciſlomary Freebold. | 


+ Tt is ſtated, that the lands within this manor are ſurren- | 


dered to a man and his heirs according to the cuſtom of the 


manor, and are not expreſſed to be held at the will of the 


lord. The omiſſion or inſertion of theſe words“ A? tbe will 
« of the lord does, I apprehend, make almoſt the only dif- 
ference between copyholds and cuſtomary freeholds : for, 2 


man cannot be a mere copyholder, nor an eſtate a mere co- 


pyhold eſtate, tho? held per copians rotulorum et ſecundum cone 


: fuetudinem manerii, unleſs it is likewiſe ſaid to be held ad vo- 


luntatem domini. To prove this, many dicta in the books 


might be referred to: but ĩt will be ſufficient for me to cite 
the words in 2d Ventris 143. In the caſe of Rogers and 


Bradly, replevin for taking a cow. Defendant made conu- 
ſance as bailiff to William Trewman and T homas Coll, whe 


claimed to be ſeiſed of the reverſion and rent, by ſurrender 
made to them at a court of the manor, and by admittance of 

the lord. Per curiam, the conuſance is inſufficient. The 
& lands in queſtion muſt be deemed to be freehold ; becauſe 


be it was ſaid they were held according to the cuſtom of the 
« manor,” and not at the will of the lord“: and the lands 
could not be paſſed in that form, ,without a ſpecial cuſtom to 


5 


part of the tenure ; becauſe lands may be held by villain ſer- 


vices, and yet nþt be ſtrictly copyhold. So might a freeman 


have held by villain ſervices, and yet not have been a villain 


2s is ſaid in, Kitchen 176. However, it is unneceſſary for, 


mo 


oo 


ct the effential 


Trinity Term 11 Geo. 3. B. R. 


| me, in arguing for the defendant, to make any diftinAtion 1 
between copyhold and cuſtomary freehold : but fhould my 


2773. 


177 I. 
Uhr 


client's intereſt require the aid of that diſtincti n, the caſe, Vavonar on 


1 apprehend, clearly furniſhes it. However this queſtion . 
may be determined, I cannot ſee that my client's right will 
be affected by any decifion upon that point. But the caſes 
that I ſhall hereafter mention many that there is not in law 
any ſuch diſtinRion. 


It is ſtated, that John Atkins, the ſurrenderee, hath 
the eſtate in queſtion, for 1680 /.z that he entered, and toak 
pooſſeſſion; that he cut timber, and did 7 © other acts of 
ovnerſhip, from the time of the ſurrender to his death ; that 
no court was held between the ſurrender and his death; that 
the ſurrender was not, and indeed could not be, — in 
his life-time. 


| Upon this ſhort ſtate of the caſe, 4 leſſor of the plain- | 
uff, as brother and heir at law of the ſurrenderee, contends, 
that his anceſtor was ſo ſeiſed as that the lands'do by law 
deſcend to him; but that he was not ſo eien as to intitle the 
widow to her free bench. , ee 

* 7 

But I hope he ſhall not be permitted ſo'to hs For, he 
has attempted to ſupport his title to a verdict, thro? the title 
only which his anceſtor had. If the anceſtor had no title, he 
can derive none from him; and then there is an end of the 
queſtion : if he had,, the toidow ſhall derive it from — 


= | kkewiſe, 4 


As the plaintiff has then labouring to cRtabli ny A title in * 
anceſtor, it ſhall not now lie in his mouth to ontendthat he 
had none, and to 1 75 that argument. 3 


12 
. g 


demiſe of 
" AT K INS v. 
Arx, 


13 
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Whatever might have! been the queſtion, ; if widow of N 
the ſurrenderor or his heir had laid elaim to the Eſtate — 
the ſuppoſition that it remains i in Him till admittance of the *. „ 
ſurrenderee, yet that queſtioh ought not to be agitated by & 2 
the heir who claims thro'the /ame title as the widow : on the © » 
contrary, he ſhall. be 2% 4 ed Hrom IS. that titles, 1 8 
under which he brings th reſent actions --- 3 

& «- 8 ' 
\ Beſiftes, the heir muſt take the tate, 40 F. mghe cuſtom 7 _ 45 
of the manor : which "muſt mean, that the their ſhall take 5 
that eſtate which his anceſtor had, ſubject to the Freer bench ans < "Ph 3 
| his widow, if he left any. But he wants 2 preftrence to be 2M bf 
given to his intereſt ; or rather, inſiſts that the widow has no L's 
intereſt at 40; ; „5 a> of 
J — f 2 b But * 
> > S "> 44 L 
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1771. 5 But I apprehend- the court vill not thus favour the title of 
TS the heir, at the expence of the widow : for, they are con- 
| Vavenanon ſidered as claiming thro the ſame channel; both claiming g by 

* of. act of law; inſomuch that the evidoww may legally do x hy 
Tren. acts before her admittance, which the heir before admittance 
| may. Thus, in Bac. Abr. 2d vol. 470, © If a cuſtom of a 
« -manor be, that the wife of a copyholder, for her life; 
cc ſhall have free-bench dum caſta et ſola vixerit, after the 
&« death of her huſband ; the law caſts the eſtate upon ber, 
& fo: that ſhe ſhall have the eſtate before admittance, and 
e may make a leaſe for a yur; as any other copyholder 

6 may." 


In the caſe of Howard and Bartlett, Hobait 1 8 I, the wiz 
dow's free-bench is confidered as a branch of the huſband's 
eſtate; ſo that it is ſaid to be an excreſcence of the huſ- 

os band's eſtate, which by cuſtom grows out of it even as a 
ce deſcent z and that it is created and veſted in her, by law.“ 
To the ſame purpoſe is Cro. Jac. 573. In Bac. Abr. 464; 
© The widow is in before admittance, in the ſame manner as 
44. * * at n The ſame is ſaid in 2d Danv. Ab. 184. 
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A T0 theſe aythorities I muſt add, that the widoW was ſo 
mucb underftood, to enjoy the very intereſt which the huſ- 
band hag an, cate, jointly with him, that it was a long 
time doubted whether ſhe needed to be admitted after the 

hug rw omg 55 = 3 


This eſtate of . has, in a va of caſes, "The 
compared to another ſpecies of eſtates created by the law, 
the eſtate of tenant by the curteſy. Vide 2d P. Vm. 64. 
641. Gr. Uh. S0 it is compared i 2d Bac. Abr. 465. Har- 
c made che e he ſeems ta conſider the conſe- 
- quences; and ſays, „If a copyhold, tenement deſcends taghe | 
wife, and the huſband enters; but before admittance the 
. «wife — ; es mall be tenant by the curteſy; for, 
2 though before admittance the lord elaim no duty, as 
« fealty, homage, Oc. yet his Lal Qall not Prejudice a. 
2 7 Vee third perſon.” . „ e 
TR" But here the caſ® is much ſtronget in er of the wis « 
Ex * 28 becauſe ſhe has it not in her power to compel e huſ⸗ 
| „ ban to retluce his right into poſſeſſion: pehick t e rea- 
| , on why the cofamon law allowed het dower where her huſ® 
. band had a bare right. So it is in law; as thay * in 
4% 8 many partFof 2. Lt:  -.. * 5 WE: 
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The caſes 5 above alluded to, I 11 pls to ſhew that. 


the law * the E . ellats, on the ame — as the 
* 5 * * heu „ 


S . 
* 


2 . 
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Pe that it commences at the ſame-time, and has the 1771. 

ſame legal properties belonging to it. I muſt add too, 1 
it has a preference in law, as well as equity: for it is ſaid to Nr . 
be er provifione legic; which is favoured, becauſe it is a rea- —— 3 


ſonable proviſion out of the huſband's eſtate, for me A 123 Arme 
2 and the family ſne may have had bad by him ; 


But it may be. ſaid, all this i is very true, where the law 
gives her any eſtate at all; but. that the doctrine is here miſ- 
applied, becauſe the cuſtom gives no efate to the widow but | 
where the huſband dies /ziſed ; and that he was not ſeiſed, * | 
becauſe he died before admittance. 5 


I ſhalll endeavour to conſider the grounds on which this WG 
argument has been, and in reply muſt be, attempted to be 
maintained; and ſhall ſuggeſt ſuch obſervations. a as OCCur * 
me to be in favour of my client. 5 F of 


Firſt—That, guoad Hoc, as to the MES) of Suing. 4 . 
widow her 9 the huſband was completely ſeiſed. | 


Secondly—That the is intitled to dower, even of a tuff. 
of a copyhold. „ , 


* 


Thirdy— That here is an a of the hu. 
band : which ſhal have the ſame effect, actual e Be 
n,, * „ 


* 
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| Fobrthly—That the act 1 admittance of the heir is a com- 5 5 
, pletion of the angeſtor's ol; ſo as to give him and e LE 
all the incidentsbelonging to a perfect eſtat Afro RE, 
of, the ſurrender. . "= | 
+ » * 
Firſt— That quoad Joe, as to the purpoſe of Nn g. the 


widow ha free-bench, tie huſband was*complete 100 Fic. 
Which will depen$upon conſidering the operation 
kemler; ; the fituation of the IRE a the lord, and the | 
+ ſurrendgree. . +# | --— 4 TY 


E35 ſutrenderor dig, So a PRs — part with C + 
the I Eſſo u purſkkance of an agteement "%# 
de before ſurremlef; by which agreement the ſurren- by 
zto take the rents an JE from the tmethe fur- . | 
prenac ould wht ; .. I 5 
5 
bs cable | | tration cannot be revokeds wr"; it is like 5 * : 
the nowledging a fine before a juſtice of record. Vide > 
n s Dig. 38 + to the ſame 3 0 . 
C. | — | 0h PR The % * 
* W 1 x 
1 EE 0 | . 
1 S's 3 6 
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1771. —— widow would net have been kde ts 
hey free-bench in it. Benſon & Scot, 3 Lev. 385. 1 Salt, 
93 185. Com. Dig. 387. « If a copyholder, where ee 
Bp. — « the widow ſhall have her free- bench, ſurrenders to 4; and 
ATxinse, the ſurrender is preſented; and then he dies, and A. is 
. afterwards admitted; he ſhall avoid the free · bench: for, 
cc his admittance has relation to the ſurrender:? the ſurren- 
der being for a valuable confederation makes a very material 
difference between the ſurrenderor and ſurrenderee, and dif. 
4" tinguiſhes the preſent from all the caſes which can be cited 
E. on the other fide. So your lordſhip ſaid, in .Roe on demiſe 
v. ante, of Noden v. Gri 8 Mich. 7 G. 3. A copyholder in fee 
l. 4 pa- 818 & ſurrenders, for a valuable conſideration, to the uſe of B. 
« jn fee. B. makes his will, and is afterwards admitted. 
„ This ſubfequent admittance is no revocatien : for, imme- 
* b : 44 diately upon a ſarrender for a valuable confider! ation, the i inte- 
7 & reſt is in the ſurrenderee; and the lord is only an inſtru- 
ment compellable either by mandamus from this court, or 


by decree in — 


"K+: 


us then the intereſt is paſſed from the ſurrenderor ; 

and; I apprehend, according to your lordſhip's words, is in 

1 the Turrendereg ; and nothing veſts in the lord, f& he is a 
1 

„ mere LEED made uſe of to compleat the formal part 

* 


of the eqhveyan And this in all caſes, copybo as well as 

= f 4 cuſtomary Grebald : for I do not find that he is compellable / 

d 5 Fo mM het the one cafe than in the other. To prove this, 1 
e e a og paſſage from Co. Cop. 91. % In admittan- 
| by: — upon & ſurrender, the lord is to no rent reputed the 
4 owner, but wholly an inſtrument; and the party ſhall be 
* A; .< nh Ho to no charge of the lord; for, he claims his eſtate 

4 1 un 


party that made the ſurrender: andy _— ius 
2 = 95 
0 Poſed in 


ws of: a writ of net in the per, 
8 the plaintiff by him, and not by Po lord. god 
of 4 3 25 in admittances upon ſurrender, ſo in admittan X 


5 ps deſcent, the lord 1 5 uled as a mere inſtryment 
of Fas * ner of intereſt pa of him : * 1 er go fr 
1 és int other ca at y reſpeq the, qualit of his 


Ws. mh in the ms. 2 for, whe þe Ns 1 by right 
wrong, is not material; the adn Er? ſha} $3 


8 « called in queſtianor the lord's title; foꝶ = e 2. * 
66 N which the lordas bound to execute.“ 


, = _ hence it appears, that the lord PAs. 
4ll caſes upon ſurrender, without diſtin&tionſibetlv 
„ Hold andcuſtomary freehold : and if appears tooy thatngin-, 
tereſt veſts in the lord, or pafſeth from him. Kitchen, by 


it ing 
mor 


* ; * . *S | 
* A FJ , 
* o 7 = . £ + *. 
| f = 5 * 1 
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« If the lord be an infant, and admit, he cannot avoid it: 1771. 
« for, he it but an inſirument to conney, and parts with no ——ů— 
« Mate. In Co. Cop. 159, 160, 161 The copyholder is VAUGHAN on 
in by him who made the ſurrender; and. not by the lord. 222 4 


Indeed, in voluntary grants, to which the caſes. bn the 
other ſide apply, an intereſt paſſes from the lord; but in no 


caſe of a ſurrender: 


That he is this mefe inſtrument which I have ſuppoſed, 
follows clearly from hence, that he can neither narrow flor 
enlarge the eſtate which the ſurrender paſſes; he cannot an- 
nex a condition to it, nor admit without it, contrary to the 
ſurrender ? in fact, he muſt comply with the terms of the 
ſurrender in every reſpect which the cuſtom will warrant, 
withdut departing or varying from it in any degree. 


| | | 8 | 

To theſe conſiderations I muſt add, that, of late years eſpe- 
cially, the ſurrender has been treated as the ſubſtantial part of 
the conveyance z and the admittarice, as form and ſhadow 
only, z and was ſo treated in the caſe I have already cited, of 
Maden and GrifftBsg Mich. 7th G. 3d. which doctrine is con- 
firmed in. Cop. 96. in the following words The ad- 
« mittance is principally for the benefit, and Bot much fog 
dhe ſtrengchening the beir's title. # 


* 


* 


The arguments I have already uſed upon this head will 
greatly ſtrengthened in the 2 
that the ſurrendege eould not be admitted,” betauſe he ⁰4,H˖ů 
Before any court was held, at which he could be admitted. 
And ſhall his death make any difference in the. queſtion ? 
ſurely not: for, had the ſurrenderonglfed, or had the tqhants 
io hon th ſurrender was made died, befbre preſentment, ,. 
that would have made no difference, but the ſurrMdere&® - 
; wut have been intitled to be admitted: Vide Rel. Abr. 501. 
bo. Lit. Sg expreſsly to this purpoſes As then the death of 
the ſur tender or & the tenants into whoſe hands the ſur- 
tenden was made, canrl®t alter the effet of the ſurrendgy, ſo 
| apprehend thExdeath * tie ſurrenderee or 1 ni uf 
Ot. 6 For, in Ge. Cap? 89. it is ſaid- , If one ſurrender 
gf twd jomtly, and one dies before pr 
all 


tment, the other 
| K admittel w the whole.“ The fame doctrine is 

afirmed' 7 Ar. 184. And in Bac. Alr. 2d val. 

W "witoſe uſe he ſurrendef is made dies be- 

* fore AMitmilgg, yet his heir ſhall be admitted: for, upon 

}© admnittMcegathe eſtate is in guy que uſe, from the ſurren- 

8 der# Gas. Ms”. 8 3 

Vor. » : 4 9 a. * Fr * 5 
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reſent caſe, if * recolle ed a { 
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and ſhe has a right to be admitted to her fr2e-bench, as an ex- 
| 2 legal eſtate even to this purpoſe, I am then to contend that 


trine has undergone conſideration z which would have great 


4c by the curte ſy before admittance.” The author anſwers it 


right gnly and were not admitted : but firſt he conſiders how 


t the intereſt for a valuable conſideration, was all that the 


\ ferrenderer could do. If the ſurrenderee had not done io 


the <v:doww muſt have the ſame title as if the huſband Bad been 


.« And by 


caſe of tenant by the curteſy ; and thirdly the tenant in 
dower; as will appear more fully, by referring to the whole 


If, upon theſe authorities, the death of the ſurrenderor 
of the tenants, or ce/tuy qui uſe, cannot alter the nature of 
the intereſt given by the ſurrender to cefiry qui wſe'; and if 
the ſame perſon is intitled upon their deaths, as would have 
been if they had lived, and cęſfuy qui uſe had been admitted; 


admitted; and his intereſt muſt devolve on her on his death; 
creſcence out of the huſband's eſtate, even as the heir by 
deſcent, according to the opinion in Hob. 181. 


Secondly But ſuppoſing the huſband did not die ſeiſed of 


the widow is intitled to her free- bench even of a TRusT in a 
copyhold, Which I ſhall endeavour to do, very conciſely, by 
referring the court to ſome caſes where I apprehend the 
queſtion has been determined, and to books where the doc- 


weight, (as I apprehend) even if the reaſon and the juſtice 
of the caſe were as ſtrongly againſt my client, as they appear 
to be with her. 9 


In Giltert's Tenures, 271, this queſtion is put c Whe- 
© ther the feme be /o ſeiſed as to make her huſband tenant 


thus It ſeems reaſonable it ſhould, as well as the poſſeſſion 
cc of the brother before admittance, make the ſiſter heir. 

the \ſame reaſon, the widow ſhall have her widows 
ac eftate, tho her huſband was never ednatteh.” 


| In this paſſage, the E had put ſonie caſes where per- 
ſons are intitled to take an eſtate from thoſe who had the 


far the heir is tenant before admittance ; then ſecondly in the 


paragraph. 


But the widow, in hir caſe above all others, ought to have 
her free-bench ; becauſe it was impoſſible, by the act of 
God (which ought not to prejudice her right) for the hui- Wi 
band to have been admitted. But he entred, and took po- 

ſeſſion; and this, not only with the conſent, but by the ex- 
preſs agreement with the ſurrenderor : which entry was all 
that the alienee could do; and the transferring the poſſeſſion 


* 


much, 


Trinity Term 11 Ges. 3. B. R. 


much; it would have been hard to have prejudiced the i- 
dow; becauſe it was not in her power to have compelled her 
huſband to have reduced his right into poſſeſſion: which, as 
I faid before, was the reaſon why the common law gave the 
widow dower of a ſeiſin in law. | 


From the paſſage referred to in Gilbert, it ſeems that the 
very learned author had been contemplating the very queſtion 
now before the court; and, upon deliberation, he has de- 


cided.it in my client's favour. 


But theſe are not the only authorities on this head for me 
to rely on; I muſt-cite a caſe where it was determined © That 
e the widow ſhall have her dower of a truſt of a copyhold :” 
and it was decided in terms which ſeem to me have expreſsly 
decided this very queſtion. . 


2779 


1771. 
Vavucnan on 
demiſe of 
| ATKINS Vs 
ATKINS. 


. In. 2d pam 584, 585. Otway v. Hu nA tenant in 


tail of the truſt of a copyhold eftate, with remainders over: 
The truſtees refuſing to ſurrender the legal eſtate to him, he 
brought his bill in chancery for that purpoſe z and, pending 
the ſuit, went to the lord's court, to be admitted to ſurren- 
der; but was refuſed, not having the legal eſtate : and there- 
upon he made his will, and gave the eſtate to his wife and 
children; and the plaintiff, who was the widow, filed a bill, 


ſtating that, by the cuſtom, every widow of a copyholder is 


intitled to her free-bench : and altho* the huſband had not 
the legal eſtate, yet he was tenant in tail of the truſt; and 
endeavoured to have the eftate at law ſurrendered to him ; 
and althoꝰ the truſtees refuſed ſo to do in favour of the re- 
mainder man, yet that ought not to turn to her prejudice. 
Per curiam The widow of ceſluy que trigſt of a copyhold ought 


© to have free-benchs as well as if the huſband had the legal 


« eftate in him,” In this cafe, the court compared it to the 
caſe of tenant by the curteſy of a truſt, as well as of a legal 
eſtate. Which doctrine is recognized and determined in 
another cafe in the ſame book, page 681; and in Bac. Abr. 
464, as far as it relates to the tenant * This caſe 
and opinion is referred to and treated with great reſpect, by 
gir Foſeph Jekyll, in Sutton and Sutton, 2 P. Vmt. from 
page 632 to 651 : which was, where there was a mortgage in 
fee made before marriage, the widow upon paying the mort- 
gage money, or keeping down a third of the intereſt, was 
held to be intitled to dower of the equity of redemption :--- 
“For, dower is a moral right, more favoured in law, having 
© more privileges belonging to it, than tenant by the cur- 
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acceptance of him as his tenant, To prove * I muſt firſt 
| : | cite 


Trinity Term 11 Geo. 3. B. K. 


The court of chancery will aſſiſt the widow againſt the 
heir at law, where it will not a third perſon. Thus the wi. 


3 . dow or dowereſs ſhall have the truſt of a ſatisfied term re. 


moved, againſt the heir at law, tho' not ſt a purchaſ 
Lord and Lady Dudley, Precedents in < 9 I, In 
this caſe, the maſter of the rolls ſaid © That 3 dowereſs — 


c not only a legal, but a moral, right to be provided for out 
© of the huſband's eſtate. She is therefore 1 in _ care un] 280 


« law and a favourite of it,” 


The caſe before the court (not to ſay more of 1) is very 
much like one in 1 P. Wins, 722. Frederick v. Frederic; 
where a man, for a valuable conſideration, had agreed with 
the city of London to take up his freedom, but died before be 


war admitted; yet the widow was determined to have her 


dower according to the cuſtom, as the widow of an admitted 
freeman, tho' he never was admitted ſuch. So in the caſe 
of D. of Hamilton and*Ld. Mohun 1 P. Mm. ia. Huſ- 
band ſeiſed in ſee mortgages for years; the mortgage never 
enters: the wife, on the death of the huſband, ſhall be en- 
dowed. Per Ld. Chancellor When the mortgagee never 


heir ſhould inſiſt on it, to prevent dower. And therefore it 
was decreed for the widow, To prove this fort of doctrine, 


the caſe of Lady . e and Sir ee mm "wy is very 


ſtrong. 


Perhaps it may be ſaid, that the Ws comedy, if 2 
is in the court of chancery. But I apprehend not: for, ſhe 


could have only gone there, to have compelled the lord to ad- 
mit her ; which he did voluntarily : and therefore there could 


be no neceſſity to have gone into that court, to have decreed 
that to be done which was done before. 


So 55 1 hope, from the ſeveral eaſes I hw alledged, nd 


from the forcible reaſoning ſuggeſted by Sir Foſeph Fetyll i 7 _ 
at the court will be of 


favour of the widow, in 2 P. Vm. 
opinion that the widow is intitled to dower even in a TRUST 


of a copybold eftate. 


 3dly—lI fhall contend that there was an 1MPLIED admit. 
tance z which ſhall operate to complete the title of the ſurren- 
deree, from the time of the ſurrender ; and ſhall have the 


ſame effect as an actual admittance, For, whatever implies 


the conſent of the lord © That ceftuy que uſe ſhall be admitted 


« according to the ſurrender,” is a ſufficient admiſſion, or 


0 


TY 


Thie van 21 Ze. . P. R. 


dite Gelieyye Teures; 266 ®: Who taking notice that there 
had been two caſes which had been determined againſt ad- 
mittances by implication, ſays, if we look to the reaſon of 
the thing we may conclude “ That whatever expreſſes the 
4 Jord's conſent to the ſurrender, ſhall amount to an admiſ- 
« ſjon : Fot, it is his conſent only, that is neceſſary to make 
eſurrenderee a tenant, aſter ſurrender; and, what mat- 
« ters it whether that be done by a daminus cuncęſſit, et mic 5 
« 9 or by any other act that amounts to as much 4 
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® 24 edition. F 
(It i 19 pa. 282. 
ode 55 * adi - 


The ſame is Laid in I: al. Abr. $05. letter X. where the | 


| bt acceptance of the ſurrender amounts bo. admiſſion. Ru, 


En Go 06 eo ths aljenec amounts | 


to admiſſion. If a fine be accepted of one as copyholder, or 
of the tenants who took the ſurrender, or from cſtuy gui 
w/c, this is an admittance. See 2 Sid. 61. 1 Rel. Ale. 
505. Gilbert's Tenures, 267 f. To the ſame purpoſe is 
2 Bac. Abr. 474. who alludes to ſeveral other caſes, to whe 
port his . 


2 Com. Dig. 389. Fra words, ſays he, which ſhew that 
the lord accepts the ſurrenderee as his tenant, are * 
15 is the accepting of rent from him. | 


+ 232. in. 34 


edition. 


1 py books prove, in the ſtrongeſt manner, that 4 ; 


may be admittances i in law as well as in fact; and declare 
that that which evinces that the lord accepted the alience as 
his tenant, or his aſſent to the alienation, is ſufficient. If this 
be true, which cannot be controverted after the many autho- 
rities I have cited, I have nothing to de but to prove that 
the lord did, in the preſent caſe, do ſomething to demonſtrate 
his aſſent. And this I hope to have as little trouble to prove, 
as to maintain the principle. It appears by the caſe, that 


the lord accepted of the widow of the ſurrenderee, or (as 1 
beg leave to fay) of the ſurrenderee by the hands of the wi- 


dow, the full fine whieh he ought to have paid for his ad- 
mittance. That he took a fine from her, for her admiſhon 
to her free-bench; which he could have no right to, unleſs 
her huſband was his tenant and ſhe took an eſtate by virtue 
of her huſband's dying ſeiſed. That the heir paid a fine 
upon his admiſſion,” as a fine due for the admiſſion of the 
heir. That the lord took likewiſe a heriot from.the widow, 


as a heriot due on the death of her huſband, as tenant. But | 


the ſtrongeſt circumſtance of all is (and what I ſhould con- 

tend would be ſufficient to bring my client's claim within 2 

Sid. 61. 1 Rol. Abr. 505, and Gilbert's Tenures 267,) that 

the ſurrenderec himſelf paid the lord a heriot, as a beriet or fog 
O 3 | 
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1771. dus upon the alienation. So that if a perſonal acceptance of | 
— 9 ſurrenderee is neceſſary (which I Fas contend is not,) — 
Vau ua on perfonal acceptance exiſts in the preſent caſe. © e 
8 or” — Perhaps it may be ſaid that the lord would be glad to take 
zs many fines as he could; and that the taking of them ſhall | 
operate as an eſtoppel to the /ord*s ſaying the ſurrenderee did 
not die ſeiſed; but ought not to prejudice third parties. This 
is ſurely no anſwer : for, the only ground the plaintiff has to 
ſtand on is this, that the ſurrenderee did not die ſeiſed, be, 
cauſe the lord had not accepted or admitted him his tenant, 
To this I anſwer, that ground fails him, and the affertion is 
not true: and I have a right to ſhew that, by the rules of 
law, the lord has by various acts acknowledged that he ac- 
cepted him as his tenant. And this I prove, by ſaying that 
no particular technical form of admiſſion is neceſſary; hut 
that whatever ſhews that he is not prejudiced, and teſtifies 
his approbation of the alienation, is a virtual and effectual 
admiſhon of a tenant, | 


I have already ſaid that it is not neceſſary for the fine, rent, 
or heriot to be paid by the tenant . himſelf ; but that the pay- 
ment of either by the ſteward, or tenants to whom the ſur- . 
render is made, or by any other perſon who repreſents him, 
ſhall be underſtood to be made by the ſurrenderee himſelf, If 
ſo, then I ſhall contend that the payment of the fine for her 
huſband's admiſſion by the widow ſhall have relation back to 
the time of the ſurrender. | SER 


4thly—I am to contend that if an admittance by implica- 
tion is not ſufficient, yet that the actual admittance of the 
heir is a rompletion of the anceſtor's title; ſo as to give him 
(the anceſtor) a complete eſtate with all its legal conſequen- 
ces, from the time of the ſurrender. . 


Gilbert's Tenures, 207. If he to whoſe uſe the ſurrender 
« was, die before admittance, yet his heir ſhall be admitted: 
ce for, upon admittance, the eſtate is in the ceftuy qui uſe, 
te from the ſurrender by relation.” N 


The ſame principle is recognized in 2 Com. Dig. 387, and 
ſeveral other caſes he cites to confirm his opinion. 1 


Thus the aſſgnee of a bankrupt ſhall avoid all meſne acts 
between the aſſignment and his admittance: for, when he is 


| admitted, it has relation back to the bargain and ſale. Ea 
| | TS, | 5 t Ere= 


* 


pre if the bankrüpt afterwards dies, and his wife is admitted, 
the aſſignee, after admittance, ſhall avoid it. Cro. Car. 


569. 1 Lill. Reg. 455. An admittance relates to the ſur- Vaucnan on 


render, and the ſurrenderee's title begins from thence. 2 
m. Dig. 387. All meine acts are deſtroyed by admit- 
e tance, by relation.” 3 Lev. 385. ; 


The caſe of Benſon: and Scot in 1 Salk. 185. is directly in 
point to prove this relation. A copyholder ſurrendered to the 
uſe of plaintiff, in fee; and died, leaving a wife, who 
claimed her free-bench by the cuſtom. At the next court, 
the ſurrender was preſented, and plaintiff admitted. And 
the queſtion being * Whether the ſurrenderee, or the wife 
« for her free-bench, ſhould have the lands, it was adjudged 
for the plaintiff ; for, the plaintiff's title by ſurrender ſhall 
have relation back to the admittance.. If there be two joint- 
tenants copyholders in fee ; and one ſurrenders into the ai 
of two tenants to the uſe of his will, and makes his will, and 
dies before preſentment, and the ſurrender is afterwards pre- 
ſented ; this binds the ſurvivor: for, being preſented, it re- 
lates to the firſt time of the ſurrender. Porter and Porter, 
Cro. Fac. 100. Many of the caſes I have cited upon the 
other heads prove the ſame. What ſhews that the admit- 
tance muſt relate to the ſurrender, is, that the ſurrender is 
deemed to be the operative part of the conveyance : and if 
the ſurrender and admittance differ in the nature, quantity or 
commencement of the eſtate, the ſurrender muſt be attended 
to, and no regard paid to the terms of the admittance : for, 
as I ſaid before, if the lord annexes a condition to it which 
the ſurrender did not, the condition is void. To prove 
this, I might produce a ſtring of caſes: but as.it is too 

clear to make that neceſſary, I ſhall refer to 2 Com. Dig. 
390. where many of them are alluded to, and where it is ſaid 
that the preſentment ought to be purſuant to the ſurrender ; 
for, the lord is only an inſtrument z and the ſurrenderee, 
when admitted, is in by the ſurrender. | 


The conveyance by bargain and fale, which requires in- 
rolment within fix months, agrees in this point: for, upon 
inrolment, the bargainee is intitled by relation, from the 
time of executing the bargain and ſale ; the inrolment being 
matter of form; which is proved, as I apprehend, by the 
caſe I juſt cited from C. Car. 569. | 


To theſe obſervations I ſhall add only one more That the 
law conſiders the ſurrender and admittance as one convey- 
ance, and juſt as if they had happened at one and the ſame 
inſtant. . | 
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177 IJ. If then the admittance is ſuppoſed to have relation to the 
35 time of the ſurrender in all reſpects, and even ſo far as to 
vaucnan on defeat all meſne acts between the ſurrender and admittance, 
demiſe of I apprehend the admittance of the heir muſt have relation 
EET * back to the time of the ſurrender, ſo as to give the ceftuy qui 
ſe a complete title, and to give his eſtate all thoſe incidents 
which would haye agcompanied it if they had happened at 
the ſame moment ; and conſequently, that the widow, who 
would have been intitled if they had in fact fo happened, 
ſhall have a right to the fiction of law, eſpecially againſt the 
Heir, And I hope that the defendant, as the widow of a 
man who paid a valuable confideration for the lands in dif. 
pute, ſhall be permitted, upon ſome of the grounds which I 
have ſuggeſted to the court, to continue in the poſſeſſion of 
that eſtate, as a reaſonable proviſion made for her by the law; 

and that the heir at law, the leſſor of the plaintiff, ſhall not, 
by the judgment of<the court, be permitted to deprive her of 


* 


Mr. Groſe, in reply, inforced his former poſitions; and in- 
ſiſted that the ſurrenderer never parted with his intereſt ; 
that it remained in him, and at his death veſted in his heir; 
that the perſon to whoſe uſe the ſurrender was made, was 
never ſeiſed; that his heir is a purchaſer z that an equitable 
ground, will not avail the defendant, in a court of law; and 
that, in a court of equity, the plaintiff could have ſhewn 
equitable grounds in his favour, e 


With regard to the caſes cited by Mr. Kerby, he ſaid that 
thoſe from Gilbert's Tenures did not prove Mr. Kerby's poſition; 
neither do the caſes cited from Moor 171, and 1 Anderſon 

* V. Gilb. Te. 192, in that book“, come up to what Mr. Kerby would de- 
vures, pa. 287, duce from them. The caſe of Otway and Hudſon was de- 
— in 3d edi termined, he faid upon its own particular circumſtances: 
| and, in oppoſition to it, he cited a caſe of Chaplin and Chap- 

t V. 24 vol. of /in in Hilary 1733, before Lord Talbott. As to an implied 
— br Ay Sales in admittance He obſerved that the payment of the heriot does 
os. ti 11 and Not prove that lord had admitted the ſurrenderee, or conſented 

3 Peere Wing. that he ſhould be his tenant. The words of the cuſtom are, 
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5 $33 „ That 1y the huſband dier ſeiſed, the widow has a right, 
"iy « c.“ Here, he did not die ſeiſed: for, he had no inveſ- 
A titure. 8 a 7 | 


Mr. Groſe mentioned a caſe cited by Ld. Ch. Juſtice Holt 
in delivering the opinion of the court in Clements v. Scuda- 
more, as a Cafe not reported in any printed book, but deter- 
mined in 1660, 1661, inter Hale and (v. 2 Ld. Raym. 
1025.) and in Bacon: Abridgement pa. 278. Title“ 
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. and ſale,” it is ſaid that if lands are bargained and Told, 
and the bargainee dies before inrollment, his widow ſhall 
not be endowed. So, if a man bargains and ſells lands by 


the deed is inrolled, the wife ſhall not be endowed. 


Lonp MANSFIELD ſaid, che court were very much 
obliged to the gentlemen, for taking ſo much pains in their 


them: therefore there was no need of any further argu» 
ment; but it might ſtand for the opinion of the court. 


by Mr. Groſe; nor any in point, by Mr. Kerby, except out 
of Gilbert, The great queſtion is the RELATION of the ad- 
mittauce to the TIME of the ſurrender, I; 2:3 


Cura ADVISARE vULT. 
And now Lond MansFtLD delivered their opinion, 
What is ſtated relative to the premiſſes not being copyho/d 
at the will of the lord makes no difference as to the queſtion - 


and therefore I ſhall conſider it as a general. point common 
to all eſtates which paſt by ſurrender and admittance. 


The queſtion is, © Whether the heir of the ſurrenderee 


„ who dies before admittance, ſhall avoid the free-bench or 


* cuſtomary dower of the widow, becauſe he died before 
“ admittance.” / 5 N 


The caſe has been extremely well argued: and therefore 
I ſhall be but ſhort in giving our opinion; the whole having 
been exhauſted in the arguments. 


In this caſe, the contract is for a purchaſe and ſale. 


The ſurrender is the ſubſtantial part of the conveyance : 
and a complete execution of the contract, as between the 
vendor and the vendee. 1 N 


The ſurrender and the admittance are different parts of 


the /ame conveyance. The formal effectuates the /ub/tantial 

rt; and therefore muſt relate to it. Both together make 
— one conveyance. The admittance muſt be purſuant to 
the ſurrender, and conſequently muſt operate as from the 


ate of it. | 
4 Surrender 


indenture, and then takes a wife, and dies, and afterwards 


He hinted, however, that no caſe in point had been cited 


vavenan on 
demiſe of 


Arrixs v. 


Arxixt. 


arguments; and he thought, nothing could be added to 
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. Surrender to A. before admittance, ſurrenderor dies: 4: 
RY 3 afterwards admitted. A. ſhall avoid the free-bench of the 


Vavctan on Widow of the ſurrenderor: for, A.'s admiſſion has relation 2 


demiſe of tbe ſurrender. 
ATKINS v. ; 
ATKINS. CS | 5 „ 3 l 
Benſon o. Scot If one joint-tenant ſurrenders to the uſe of his will; his 
3 Lev. 385. 1 deviſee ſhall take: for, the admittance relates to the ſurrender; 
Salk. 185. and from that time, ſevers the joint-tenancy. 
Co. Lit. 59 b. | 


4 Co. 49.b 1 is laid down, that the lord is only an inſtrument. That 


after admittance, the ſurrenderee 1s in by htm who made the 


ſurrender. That although the ſurrenderor, or the tenants 


by whoſe hands the ſurrender was made, die; yet preſent- 
ment and admittance afterwards is good : and where he to 
whoſe uſe the ſurrender is made, before admittance dies, his 


heir ſhall be admitted. The true reaſon is drawn from 


* x Vol. 476, the context, and given in Bacon's Abridgement“: „ For, 
7 39,0 2, upon admittance, the eſtate is in cefiui qui e from the 
>? e time of the ſurrender, by re/ation.” | 


2 Siderfin 38. 1 Moore's caſe, Trin. 40 Alia. referred to by Juſtice New- 


Rol. Abr. 627. digate, in the caſe of Blunt v. Clarke, is not ſtated z nor does 
** it appear, what the queſtion was.. The propoſition in Ræll 
Abr. ** That the heir, being admitted, is in by the lord, 
« and not by him that made the ſurrender, is contrary to 
truth and to all the authorities. The lord is a mere inſtru- 
ment; and cannot vary from the ſurrender : and in the ſame 
caſe of Blunt and Clarke, (reported afterwards in the ſame 
+ It is a ſecond bock + 2 Siderfin 61.) Glynn, Chief Juſtice ſays,.—“ If a 
arguments and «© man ſeiſed of copyhold in Burrough-Engliſh ſurrenders 
the caſe, c to the uſc of J. S. and his heirs; and J. S. dies before 
«© admittance, leaving two ſons ; the younger of them fhall 
« have the land; becauſe he is in by deſcent, or at leaſt 
« by force of the firſt ſurrender, and ſo in nature of a de- 
« ſcent.” And it is ſaid in the treatiſe of tenures aſcribed 
to Ld. Ch. B. Gilbert, and I ſuppoſe written by him, That 


| Pa. 288. inthe ©* || this opinion ſeems to be very reaſonable : for, © heirs”? / 
3d. Ed. « was certainly there a word of limitation, and not of pur- #5 
& chaſe; and certainly there is as much reaſon to adjudge 


te the heir in by deſcent here, as there is to adjudge an heir, 


e in by defcent, where a recovery was had againſt the an- 


« ceſtor, but not executed till after his death; becaufe the 
« uſe might have veſted during the life of the anceſtor, and 
« becauſe the execution hath a retroſpect. And in truth, 
c the caſe of a ſurrender is juſt the ſame : for, admittance 
„ might have been in the life of the anceſtor ; and when it 


« was 


—_ 


elect 
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1. vas had, it had a retroſpe.” And in the margin he re- 
fers to Sheiley's caſe in 1 Co. 106 where the opinion Was 
That the execution had a retroſpect to the recovery.” 


With this reaſoning we agree; and are of opinion, That 
& upon admittarice, the heir is in by deſcent, from the firm ; 


(c der, to which the admittance relates.” 


The leflor of the plaintiff, in chis caſe, is expreſsly ad- 
mitted as heir, The law caſts the free-bench upon the wi- 
dow, juſt as it caſts the deſcent upon the heir. The admit- 
tance, by relation, mahed her huſband ſeiſed from the date of 
the e. of 


| There 3 is no rule better U in law reaſon and conve- 
nience, than this, © That all the ſeveral parts and ceremonies 


& neceſſary to complete a conveyance ſhall be raten together, 


& as one act; and operate from the ö part, by rela- 
6 tion. 


Livery relates to the feoffment; n to the bargain 
and ſale; a recovery, to the deed which leads the uſe: ſo, 
admittance {ſhall relate to the ſurrender ; ; eſpecially when it 
js a ſale for a valuable conſideration, as in this caſe. 


The title is not complete till admittance ; and to the lord 
it is material, in reſpe& of his fine: but as between the 
parties, the vendor and vendee, the admittance is mere 
form. This agreement is executed, and the land bound by 
the ſurrender. The lord is compellable, by mandamus or de- 
cree, to admit. The vendor, his widow, his heir, and all 
claiming under him, are concluded from ſaying, after ad- 
mittance, That the land did not paſs from the day of the 
“ ſurrender.” Upon this ground the leffor of the wor 
claims the inheritance whereof his brother died ſeiſed: 


ſhall not be in his mouth to ſay, againſt the widow, 1 That 


« his brother did not die ſeiſed.” 
Therefore let judgment be for the 3 


JUDGMENT for the DEFENDANT. 


Rex verſus Ferdinand de M ierre. 


HE defendant ſtood indicted for refuſing to take upon 
himſelf the office of consTABLE, being thereunto duly 


VAucran on 


Friday 14th of 


Naturalized fo- 
reigner not eli- 
gible into the 


elected. And the . was, whether he be eligible =o that by of conftas 
0 ce e. 
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| 1771. office; being a foreigner, naturalized by à private act of 
= parliament. It came before. the court, upon a ſpecial ver- 
ier. dict; and was twice argued; firſt, on Saturday 12th Novem- 
 Mizazz. Jer 1770, by Mr. John Hyde (now a judge at Calcutta) pro 
OBS rege, and Mr. Davenport pro defendente', 'and again on Wed- 
 nefday 6th February 1771, by Serjeant Glynn for the king, 

and Mr. Dunning for the defendant. n. 


I be ſpecial verdict ſtates his reſiancy, election, and re- 
ſufal; and then finds that he was born in the Canon of 
Berne in SWITZERLAND, and ou? of the king's allegianee; 
and had lived all his life-time in foreign parts and out of 
the king's allegiance until eight years ago, when he 
came into England, and hath reſided in England ever lince. 


. 


Jpkhat by an act of parliament made in the 7th year of the 
reign of our lord the now king, intitled ( An act ſor na- 

“ turalizing Leit Agaſſic,  Fohn Samuel Schutze, Philip 
« David Krenter, Foſtun Rougemont, Ferdinand. de "Mitre; 
and Chriftian Godfrey Klein,” it was enacted, that they the 

ſaid L. A. J. S. S. P. D. K. J. R. Fertlitudnd'Us"Mierre, 
and C, G. X. ſhauld be and were thereby. fromithenceforth 
NATURALIZ ED, and ſhould be adjudged and taken to all in- 
tents and purpoſes to be NATURALIZED--and. as re. burn fub- 
jects of this kingdom of Great Britain; and they were and 
Mould be from thenceforth adjudged reputed: ani taken to de, 
in every condition reſpect and degree, free to all intents pur- 
poſes and conſtructions, as if they had been natural- born 
ſubjects within this kingdom of Great Britain, And it was 
further enacted, that the ſaid Le A, „. . N. D. K. Fo 
R. Ferdinand de Mierre, and C. G. K. ſhould be and were 
thereby enabled and adjudged able, to all mtents purpoſes 
and conſtructions whatſoever, to inherit and be inheritable, 
and to demand challenge aſk and, retain, have and enjoy all 
er any manors lands tenements hereditaments goods chattels 
debts eſtates and all other privileges and immunities benefits 
| | and advantages in law or equity belonging to the Hege people 
a and natural-born ſubjects of this kingdom; and to make 
| their reſort and pedigree as heirs to their anceſtors lineal or 
collateral, by reaſon of any deſcent remainder reverter right 
. title conveyance legacy or bequeſt whatſoever which had 
might or ſhould from thenceforth deſcend remain revert ac- 
crue or grow due unto them; as alſo from thenceforth to 
have retain keep and enjoy all manors lands tenements 
and hereditaments which they might or ſhould have by 
way of purchaſe or gift of any perſon or perſons whom, 
ſoever; and to proſecute purſue maintain avow juſtify 
and defend all and all manner of actions fuits and _— 


„ 
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and other chings 0. do, as lawfull «liberally. freely and geln 
as if they had been, born of Britiſß parents within this king- 
dom, might lawfully, in any wiſe do: and the ſaid L. 4. 
J. S. S. P. D. K. J. R. F. D. M. and C. G. K. in all 
things and Zo all inteuls and purpoſes ſnould be taken to be and 
ſhould be natural liege ſubjects of this kingdom of Great 
Britain; any law act ſtatute proviſion cuſtom ordinance or 
other matter or thing whatſoever had made done promulged 
proclaimed. or provided to the contrary in any wiſe notwith- 


1 
— 


Coon 


— 


— — 


„ 


- PR 

_ — 
= 
3 


n >, 


— — — 
— — — — 


— 4 — « 3 6b - — > og 
5 — T FR . Ht : 
3 Rk. OE io ——— — —— . 2 
"7a L ? „ N 


2 —.— 
—— - 


ſtanding. And it was thereby rROVIDED always and enact- ' 


ed, chat the ſaid L. A. I. 8. S. F. D. K. I. R. Ferdinand 
le Iliarre, and C. G. K. fbould xoT thereby be enabled to 
be of the privy council, or members of either houſe of par- 
liament, or to take any OFFICE or PLACE of TRUST either civi/ 
'or military, or to have any grant of lands tenements or here- 
ditaments from the crown to themſelves or any other perſon 
or perſons in truſt for them ; any thing therein contained to 
the contrary thereof in any wiſe notwithſtanding. - 


But whether, upon che whole matter aforeſaid, by the 
jurors aforefaid in form aforeſaid found, the ſaic Ferdinand 
de Mierre wag eligible or was duly lade to the ſaid office of 
cCouſtable of the ward of Farringdon within, the jurors afore- 
ſaid are wholly n 3 and pray the advice of the court 
chereupon. 45 


The nt turned chiefly upon the queſtion whejher 
the office of conſtable was an office of tri, within the mean- 
ing of the act of naturalization, and of the act of ſettle- 
ment, 12, 13 V. 3. c. 2. and of the explanatory act, 1 G. 1. 
c. 4. The counſel for the proſecutor argued, that if was 
not: the counſel for the defendant argued that it was. In 
25 C. 2. c. 2. for preventing dangers that may happen from 
popiſh recuſants, which mentions © Places of truſt from or 

under the crown, there is a proviſo that it ſhalt not ex- 
tend to the office of conſtable. In 12, 13 V. 3. c. 2. it is 
enacted, that no perſon born out of the kingdoms of England 
Scotland or Ireland, or the dominion thereunto belonging, al- 
though naturalized, (except ſuch as are born of Engliſo pa- 
rents) ſhall be capable to enjoy any office of truſt, The 13, 
14 J. 3. c. 6. recites 1 Vm. & Mary, c. 2. and 12, 13 V. 
3. c. 2. and enacts in the fame words as 25 C. 2. as to 
places of truſt; and then provides (5 14.) like 25 C. 2. 5 17. 
that this act ſhall not extend to conſtables. Then comes 1 G. 
I. c. 4. to explain and amend that of 12, 13 V. 2. and after 
reciting the clauſe, and the doubts that had ariſen concern 
the conſtruction of it, enacts that no perſon ſhall be ther 2 | 
ter naturalized, unleſs there ſhall be a clauſe or particular 
words inſerted to declare that ſuch Pen ſhall not oe. 
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be enabled to be of the privy council, or a member of either 


houſe of parliament, or to tale any office or place of truft, ei- 
ther civil or military &c. Then follows 1 G. 1. * 


in is a proviſo that it ſhall not extend to the office of any tyth« 


ing man, headborough, &c, or any like inferior civil of- 


fice. 


4 - 


It was obſerved, that there was ſome little variance in ex- 


preſſion, between the act of ſettlement, and the x G. 1. c. 4. 
and the act of naturalization; namely, that the word © onjoy” 


is uſed in the former; and the word “ tate, in the two lat- 
ter, To tale any office or place of truſt? and it was ſaid, 
that the word © enjoy imports a benefit. | 5 


It was urged by Mr. Dunning, that neither the ſpirit of 


the law, nor the arrangement of the words required that the 
office which the naturalized foreigner is incapacitated to hold, 


' ſhould be a grant from the crown.” 


June 1771. 


Damages cannot 


be ſevered, 


where count is 
of a joint treſ. 


* 

nd defendants 
guilty accord- 
87 


8, 


and jury 


Aſter the ſecond argument, THE CouRT took time 


And now LoxD MANerIEL D delivered their opinion: 


which was that as the office of conſtable is clearly a civil of- 


fice of truſt; and the legiſlature have expreſsly incapacitated 


the naturalized foreigner from taking any civil office of truſt, 


generally and without exception, it is not in the power of 
the court to make an exception which the legiſlature have 


not, in the preſent caſe, thought fit to make. Therefore 
the judgment muſt be for the defendant. 


JupauxNr for the DEFENDANT. 


Hill and Another verſus Goodchild, 


HIS was a writ of error from the court of common 
| pleas. It was twice argued : firſt, on Twe/day 23d April 
1771, by Mr. Morgan for the plaintiff in error, and Mr, 


Walker for the defendant in error; and again on Tuęſday 


4th June 1771, by Mr. Wallace for the plaintiff in error, 
and Mr. Dunning for the defendant in error. The roll in 
C. B. is No. 632. 'The pleadings were in ſubſtance as fol- 


' Jows—treſpaſs vi et armis brought in C. B. by Goodchild 


againſt * Hill and Winſey, for an aſſault and battery. The 
defendants plead © Not guilty:“ and iſſue is joined there- 
upon. The jury find them guilty ; and aſſeſs damages againſt 
Hill, (beſides coſts and charges), to 404. and for coſts and 
| | - eharges 


Trivicy Term 17 Geo. 3. B. R. 


luc 405. and they aſſeſs damages againſt Winſey, to one 
milling only. And the judgment is, that the ſaid Charles 
Goodchild do recover againſt Hill, the damages aforeſaid to 


four pounds, and alſo 23/. for his coſts de incremento ; in 


all, 27 J. and that he do recover againſt Winſey, the damages 
-aforeſaid to one ſhilling, and * one ſhilling for his coſts; 
in all two ſhillings, 

The defendants brought a writ of error: and ſeveral er- 
rors were aſſigned ; and particularly, that the jury had given 
damages againſt the defendants ſeverally and diſtinctly for 
one joint treſpaſs ; whereas the damages ought to have been 

joint, and not ſeveral. And the court have given judgment 
againſt them to recover wa and diſtinct damages for one 
joint treſpaſs, 

Many caſes were cited on both fide: For the plaintiff in 
error Cv. Elia. 860. Auſtin v. Willard and two others, 
Cm. Fac. 384. Matthews and his Wife v. Cole and others, 
Cro. Fac. 118. Crane & Hill v. Hummerſtone, 3 Lev. 324. 
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Smithſon v. Garth and others, Carthew, 19, 20. Rodney v. 


Strode et ab. 3 Mod. 101. S. C. 1 Stra. 422. Onflowv. 
Orchard, 2 Stra. 910. Lozoſſeld v. Bancroft et al. 11 Rep 5. 
Sir Joln Heydon's caſe, 5th reſolution, fo. 7. Cro. Car. 193. 
' Fobns & Robinſon v. Dodfworth, 1 Wilſon 30. Sabin v. 
Long, Co. Lit. 232. Hob. 66. and 9 Co. 79. b For the 
defendant in error 1 Bulftroade 157. Sampſen v. Cranfield 
and Upton, in point; and the reaſon given, © Becauſe the 
e battery of the one can't be the battery of the other; and 


© the battery of the one may be greater than the battery of 


ce the other.” 2 Stra. 1140. Chapman v. Houſe, Slater, & 
Goodacre, Fenkins's Centuries, 317. pl. 10. Lane v. Sanllbe. 
1 Stra. 79. which caſe ſhewed, they ſaid, that Sir Johr. 
Heydon's caſe was not conſidered by Lord Ch. J. King, as an 
authority. And they called it a confuſed caſe, and of doubt- 
ful authority. It was replied by the counſel for the plaintiiF 
in error, in anſwer to this treatment of Sir ohn Heydon's 
caſe, that there has been no ſubſequent determination in con- 
tradiction to it; that the caſe of Player v. Warn and Denves, 


in Cro. Car. 54, 55. mentions it without diſapprobation of 


it; and that it ſeems to be adopted by the my in the caſe 
reported by Serjeant Wilſon. 

Txt Cour obſerved, that there was a very great 
confuſion in the caſes upon this ſubject: which ought to be 
carefully looked into, and ſettled. Some of them are dia- 
metrically oppoſite. And Mr. Juſtice As rod added, that 
ſome of them were determined upon principles not agreeable 
to his underſtanding. LoR D MANSFIELD obſerved, that in 
fact all the defendants may be guilty ; and yet the degrees 
of their guilt may be different : but the preſent queſtion is 
whether upon a charge of a 9:77 treſpaſs, the jury can aſſeſs 
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damages according to different degrees of guilt; though the 


real juſtice is, that the damages ſhould be reſpectively aſſeſſed 
in proportion to the real injury done by each defendant, 
This is a queſtion that is of general experience, and concerns 
all the courts in Weftminfter-hall. It is a ſtrange thing, that 
2 matter which happens every day, ſhould be attended with 


ſuch difficulties. Neither fide of the determination will res 
concile the caſes. However, we will conſider of it 


Cur. Apis. 


And now LokD Mans! ELD delivered their opinion. 
We hold, that as the treſpaſs is jointly charged upon both 


defendants, and the verdict has found them both jointly guilty, 
the jury could not afterwards aſſeſs ſeveral damages. His 
lordſhip particularly mentioned the caſes of Aufen v. Wil- 


ward; the 5th reſolution in Sir John Heydoms caſe; the caſe 


in Cro, Fac, 118. of Crane and Hill v. Hummerflone; the 


caſe of Rodney v. Strode, in Carthew, 19. and Jenkins Cent. 


317. pl. 10. as warranting this opinion. 


We do not think that the preſent caſe calls for an opinion 
upon thoſe caſes where the defendants are charged jointly and 
ſeverally ; or where the defendants plead ſeverally; or where 


the defendants are found guilty of ſeveral parts of the ſame 


| treſpaſs or at a different time; or where a joint action is 


brought for two ſeveral treſpaſſes, and the damages found ſe- 
verally, as being ſeverally guilty, We don't meddle with any 
of theſe cafes : there is a variety of opinions in the books, 
relating to them. It is enough for us, to found our preſent 
determination upon the preſent caſe, And the preſent caſe 
is, that the count is of a joint treſpaſs; and the jury have 


found the defendants guilty of a joint treſpaſs, and yet have 


ſevered the damages. We are of opinion, that in ſuch caſe 


the damages can't be /evered, | 8 


The conſequence is, that the judgment muſt be reverſed. 


JUDGMENT REVERSED. 


rlzing 
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i. i s. 1771. 
cx cafes Jo ay rot Tueſday, "3th 


| and | ps of June 1771. 
| Elizabeth smith, Widow, col RTE Tug 


I HIS matter firſt came before the court on the firſt day — and 
of Hilary term 1771; when the defendant was brought es —— wt 


up by a habeas corpus, which iſſued on the civil fide : to which appeal of mur- 
the lheriff of Surrey returned ſeveral warrants of commit- der. 

ment and detainer, for the murder of James Smith; viz, the 

firſt, by two juſtices of peace, being the rotation-magiſtrates 

at St. Margaret's-Hill ; the ſecond, by the coroner ; the third, 

by an order of the court of gaol-delivery; and fourthly, upon 

a writ of appeal 1 death brought by Elizabeth Smith, widow 

of the deceaſed. | 


The widow produced and delivered in her count: which 
Mr. Benton, the ſecondary on the civil ſide, read. 


Mr. V aller, for the appellant, prayed that che defendant 
might plead. 


Mr. Wallace, for the defendant, prayed oyer of the 4 
Mr. Benton read the writ and return. 


Mr. Wallace moved for a ee imparlance, in order to 
plead the ſpecial verdict which had been found: he ſaid, he 


thought it would not be oppoſed. 


It was not oppoſed : and he had an i to the laſt 
return of that Hilary term, granted him by the court. 


Ne. Dunning, for the appellant, prayed that ſhe might 
proſecute by attorney, 


This was neither objected to, nor conſented to. 
Mr. Dunning ſaid, he claimed it as a right. 
LoRo MansFIELD—Be it ſo. 
The appe ant then put in a warrant or attorney, authc- 


rizing Nobert Criſpin to proſecute for her, | 
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Loxp MaxsFIELD—Is there any thing further aſkeq } 
Nothing further being propoſed on either fide— 


Loxp MansmtLDp—Let him be committed to the 


cuſtody of the. marſhal. . 


* 


marſhal. | 
: On Wedneſday 6th February 1 771 , the attorney for the pro- 


ſecution of the indictment, having had notice and alſo a copy 
of the ſpecial verdict, did not, and had declared that he ſhould 
not, employ any counſel to argue the ſpecial verdict ; nor did 
he at all appear in court; and Mr. Dunning, who was coun- 
ſel for the widow upon the appeal, declaring © That he would 
« not undertake to argue it; it proceeded ex parte.” 


Je was accordingly committed to the cuſtody of the 


The ſpecial verdict was as follows 


And the jurors Sc. do ſay upon their oath, That on the 


gth day of September laſt, the abovenamed Fohn Taylor, then 
and yet being a ſerjeant in the firſt regitnent of our ſaid lord 
the king of foot, was in a taphouſe or alehouſe ſituate in 
the parith of Lambeth in the ſaid county of Surry, then rent- 
ed by Jonathan Sabine, of Fames Smith the deceaſed in the 
faid indictment named; and that the faid James Smith had 
nothing to do with the ſale of the beer in the ſaid taphouſe 
or alehouſe ſo rented by the ſaid Jonathan Sabine of the ſaid 


James Smith deceaſed as aforeſaid ; and that the ſaid s 


Taylor was then drinking with another ſoldier and a gardener, 
being all three Scozchmen, in a room of the ſaid taphouſe or 
alehouſe; and James Edwards and —— Pepper, ſervants to 
the ſaid James Smith, were then likewiſe drinking in an oppo- 


fite box in the ſame room: and the ſaid James Edwards, 
* qavithout any provocation given by the ſaid 7h Taylor or any 
of his company, then ſaid of the ſaid John Taylor and his 


company, They were Lord Bute's country-men.” And 
the ſaid jurors, on their ſaid oath, further ſay, that the ſaid 
Fohn Taylor thereupon ſaid to the ſaid James Edwards, 
« Do you know any harm of them?“ To which; the ſaid 
Fames Fidwards or one of his company anſwered, “ No; 
de nor any good.” The ſaid oh Taylor thereupon replied, 
« Yes: in the laſt war, they did great ſervice to their coun- 
« try, by fighting the ſavages in America.” The ſaid Fames 
Edwards then ſaid, “It was fit, one ſavage ſhould fight 
&« againſt another.” Whereupon the ſaid Fohn Taylor ſiruct 
the ſaid James Edwards with a fmatl rattan-cane not Digger 
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than a man's little finger: and the ſaid gardengy, then in 
company with the ſaid 7h Taylor, ſtruck the ſaid Fames £d- 
wards with his fiſt, Whereupon, the ſaid Fames Edwards 
went out of the ſaid room into the yard, to fetch his fellow- 
ſervants, to turn the ſaid Foh# Taylor and his company out of 
the faid room. And then the ſaid Jonathan Subine bid the 
ſaid John Taylor pay for his liquor, and be gone; as he did 
not like to have ſuch a noiſe in his houſe, But the ſaid 7% 
Taylor ſaid, * He would not pay nor go, directly.“ And 
the ſaid jurors, on their faid oath, further ſay, that while the 
ſaid James Edwards was out of the ſaid room, the faid James 
Smith came into the ſaid room, and ſaid What is the mat- 
« ter?” and inſiſted that the ſaid 7% Taylor ſhould pay for 
his liquor and go out of the houſe. The faid Fohn Taylor 
then ſaid to the faid James Smith, “Are you maſter of the 
« houſe ?” The ſaid James Smith anſwered, “ No, you raſcal, 
« but I am owner;” and further ſaid, « Becauſe you have 
© red coats on, you think you have a right to come into 
© any man's houſe, and do what you will.” The faid Fn 
| Taylor was then going away : but the ſaid Fames Smith Jad 
Hold of him the ſuid Jobn Taylor by the collar, and ſaid“ He 
« ſhould not go away till he had paid for the liquor 3” and 
then threw the faid Fehn Taylor down againſt a ſettle, The 
laid John Taylor then paid for the liquor. Whereupon, the 
ſaid James Smith laid hold of the ſaid Fobn Taylor, AGAIN, by the 
collar, and SHOVED him out of the ſaid room into the paſſage of 
the ſaid taphouſe or alehouſe. The ſaid John Taylor then 
faid, * That he did not mind killing an Engliſhman, more than 
« eating a meſs of crowdy.”” And the jurors aforeſaid, upon 
their oath aforeſaid, further ſay, that after the ſaid Jammer 
Smith had puſhed the ſaid John Taylor into the ſaid paſſage, 
the ſaid James Edwards came and ASSISTED the ſuid Fates 
Smith, who had then hold of the John Tazlor's collar : and the 
ſaid James Smith and Fames Edwards together ViOLENTLY 
PUSHED the ſaid John Taylor out of the ſaid door of the ſaid tot- 
houſe or alehouſe, Whereupon, the ſaid John Taylor inflanily 
turned round, drew Jig ſabord, and STABBED the fard Farts 
Smith, and gave him the mortal wwaund laid in the indictment; 
of which, he languithed until the gth day of December, and 
then died. And the ſaid jurors, on their ſaid oath further 
fay, that the ſaid Fonathan Sabine did nothing towards turn- 
ing the ſaid n Taylor out of the ſaid taphouſe or alchouſe, 


But whether, upon the whole matter aforeſaid, the {aid 
Jahn Taylor be guilty of the felony and murder in the ſaid in- 
dictment ſpecified and charged upon him, the faid jurors are 
altogether ignorant, and pray the advice of the court here 
thereupon. And #, upon the whole matter aforeſaid, it 
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Niall appeg to the court, © That he is guilty of the felo 
* and murder c, then they find him —— Se: if, 
the whole matter &, it ſhall appear to the court, © That he 


is not guilty of the murder aforeſaid charged upon him by 


the ſaid indictment, then the ſaid jurors, upon their oath 
aſoreſaid, do ſay, © That the ſaid Fohn Taylor is not guilty of 
* the murder aforeſaid, as the ſaid Fohn Taylor hath for him- 


* {elf above in pleading alledged; but that the ſaid John 


&« Taylor is only guilty of felonicufly killing and flaying the ſaid 
& James Smith,” _ X12 . | 


Mr. Lucas, on behalf of the defendant, argued that this 
was only manſlaughter. He cited Fgſter's Crown-Law, 926. 


and 1 H. H. P. C. 455, 456. Lord Mhrley's Caſe. Foſ 


ter 290, 295. Kelynge 135. Queen v. Mawgridge. Kelynge 
51. Ford's Caſe, Fofter 278. Maylor's Caſe. Style 467. 


Buctnali's Caſe (mentioned in Hawgridge's Caſe.) 


He was remanded, and ordered to be brought up 
again on Friday next. | 


On which Friday, 8h February, 1771, 


LoxD MANSFIELD declared, in the name of the court, 
that they had all looked very carefully into the bocks and 
caſes upon this ſubject; and were of opinion * That this 
ce finding can only amount to MANSLAUGHTER.” 


. / : 
It is ſettled, that words are not a ſufficient provocation: 
but b{2wvs are a provocation ſufficient to leſſen the crime into 


manſlaughter. . 3 
* 


The ſtatute of ſtabbing, which is declaratory of the com- 


mon law, takes away clergy for ſtabbing a perſon “ Not hav- 


&« ing firſt ſtruck.” 


Here, the firſt provocation was in words: and Tayler”s firſt 


anſwer to them had no harm in it, nor his reply. Then 


more abuſive words were given him, without provocation on 
his part. Then Taylr ſtruck Eduards who had given him 
theſe abuſive words, with a ſmall rattan cane. After this, 
they wanted to turn Taylor out of the houſe. Then a third 
ſet of abuſive words were uſed to him by the unfortunate 
man killed; who, being aſked by Taylor © If he was maſter 
« of the houſe,” anſwered “ No, you raſcal;” and when 
Taylor was going away, laid hold of him by the collar, and 


| afterwards threw him down againſt a ſettle. Then there 


was à third afſault mate by the deceaſed upon Taylor, ( 1 
8 tlie 


r 4 
. FER Ne 


F 


e 


him. 


— — 


| ſlaughter. | 


„Trinity Term 11 Geo. 3. B. R. 


2797 


the firſt was double, ) or at leaſt a ſecond, before Taylor 1 —— 1 


made uſe of any abuſive language whatſoever. After this, 


the deceaſed and Edwards, both of them, violently puſhed 


Taylor out of the door of the alehouſe. Whereupon he in- 


ſtantly drew his ſword and ſtabbed Smith, the deceaſed, and 
gave him the mortal wound. This caſe, therefore, is ſtronger 
than many of the caſes where it has been determined to be 
only manſlaughter. It can not amount higher than to raan- 


* 


WHEREUPON, the priſoner being aſked by Mr. Barloꝛu, 
the ſecondary of the crown- office, What he had to ſay for 
« himſelf, why the court ſhould not proceed to give judg- 
«© ment and award execution againſt him according to law,” 
he fell on his knees, (being directed fo to do, as is uſual,) 
and prayed the benefit of his clergy :* which was allowed to 


Mr. Juſtice AsToN (as ſecond judge of the court) 
pronounced the ſentence, © That, having been convicted of 
« manſlaughter, he ſhould be burnt in the hand.” 


Lord MaxsFIELo aſked Mr. Benton, ſenior, who re- 
membered the caſe of + Rex v. Reaſon & Tranter, which was 
in Hil. 8 G. 1. 1721. Where the ſentence in that caſe 
« was executed.“ Mr. Benton anſwered—< Behind the bar.“ 


Whereupon, the preſent defendant Fohn Tay/or was ac- 
cordingly removed backwards in a ſtrait line from the bar, 


but in the face of the court, (the doors of the incloſure till 
remaining open), and 4 burnt in the hand, by. one of the 


. people, who was prepared for that nurpoſe, For, 5 
as 


the defendant came up in cuſtody of the martha], he was 
the proper perſon to execute (by himſelf or ſome one appoint- 
ed by him) the ſentence of the court. So, in the cafe of the 
two Athoes, father and ſon, Trin. 9 G. 1. (which I remem- 
ber, and which is reported by Sir 7% Strange in his 1it 
volume, page 5 53, ) the defendants, being in the cuſtody of 
the ae, were executed at St. Thomas a Waterings near 
the end of Keni-Street, being the uſual place of execution for 
his priſoners, . See alſo the rule-book in the crown-office, of 
Monday next after five weeks of Eafter 7 G. 3. Rex v. Royce, 
&« Ordcred that the marſhal do execute him.“ 


The defendant was remanded. 


Mr. Walker, for the appellant, moved that he might be 
brought up again to-morrow, to plead to the appeal, 
| | Ordered accordingly. 


. 
ERxx v. 
TAYLOR. 
SMITH v. 
' Same. 


V. 18 Eliz. 
c. 7. J. 3. 


T V. 1 Stra. 
499. 502. 


T V. 1 Stra. 


O2. Reaſon 


and Tranter's 
Cale, 


I 
. 
T 
It 
= 77 
R 
= „. 
i 
13 
* (ſh 
= Th 
LPS..." *0 1 
11 
of 
—  - 
= 1 
207 
* 1 4 
1 
15 
1 
n 
RS - 
o 
i 
+23 + © 
” 
E 
$1 
5 
PX 
* 
i - 
z * 
tin % 5 
— + 68} 
2 Fd 
[4 % 1 
7 \ 
+: WED : 
rn 1 
8 IT l 
* 1 
4 + - * 
” 
\ 2 
7 24 
> 
k 4 
7 1 
1 
ſ 
4 $11 
o 7 | 
* 1 
1 Wl 4 
+ b 
+ 
7 ". $5 
Rr 
4 2 
o 
# x 
\ (i 
G 
\ 
o $1h 
* 19 
7 
n =L 
(TT 2 
0 * 
| * 5 
3 21 
* Fa 
5 „ 
"pt * 4 
{18 
4. 
$ 
4 G 
i-].v$K 
4 G 
k 1 
Pi 1 
* 
A 4 
j ; 
; . 
1 
17 
0 
ſn 
; 1 
Y ' 
p 
f I's. 
iD g 
1 
. l 
1 141 
* 778 
Nin 
iin 
785 
$0352 1 
vir 
* Ut 4 
4 + 1 
: 
4 > 
49 Tis. 
il 
1 
4 


— ——é 
— — 
reer 


—— — — - — 
— — * —— 

ACP 

= r 


2798 
1771. 


On 
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TAYLOR: 
SWw1TH Ve 
Same. N 


* 4 Mod. 99. 


Janes Smith; and being immediatelyaſked 2 the court 2 
| | . 11 


Trinity Term 11 Geo. 3. B. R. 


Mr. Cox for the defendant, made the like motion, og 
Monday the 11th that he might be brought up on the then 
next day (the 12th) to plead to the appeal: and it was ors 
dered that he ſhould. 


Note The cauſe now takes the name of 


SMITH, Widow, verſus 1 


O N Tweſtay, the cath; he was brought up, and ſtood in 
court, on that ſide of it where criminal defendants uſual- 
ly ſtand ; his being W down to the bar being diſpenſed 
with, by conſent. 


4 
He bande, in bar to the action, a conviction of man- 
ſlaughter, and judgment thereupon © To be burnt in the 


„„ hand;” and that he had been thereupon actually burnt in 


the Land accordingly : and then he ans over, to the fe- 
lony and murder, « Not guilty. we 


It was agreed, that this ſhould be the ſubſtance of his plea; 


and that it ſhould be afterwards drawn up and delivered in 


form, within a fortnight ; but to be entered as of this day. 


Note—That in a caſe not unlike the preſent, * Loder v. 
| Snowden, p. 


4. V. & M. 1692. B. R. the appellant ap- 
peared on the quarto die poſt: and in a ſubſequent caſe of 


Tucker v. Mackerſon, reported by Serjeant a , wp vol. 


I. pg. 423. and of which J alſo have a note, in Hil. 1730, 
4 G. 2. Mr. Juſtice Lee ſaid “ That the appellant has to 
« the guarto die paſt; and he cited the caſe of Loder v. A 


den. 
Tus Covkr adjourned the appeal till next term. 


a1 he oſſoin- day of the next term is the { projet day; be- 
ing by original Write) 


The plea, which was afterwards drawn up and Mhirered 
in form, was as follows 


The defendant ſet out the whole proceedings 3 in the 3 in- 
dictment againſt him, and the ſpecial verdict, and the de- 
termination of the court upon it, “ That he was not guilty 
& of murder, but only of feloniouſly killing and ſlaying the ſaid 


— — 


— 


re „ r 
FED Re Y NF * Tops "0 IS . og 0 8 
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ECT 
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ct if he had any thing to ſay why the court ſhould not proceed 
«© to give judgment and award execution againſt him there- 
« upon,” he then and there [this was Monday after the Pu- 
rification, in Hilary term 1771, 11 Ges. 3.] prayed the be- 
nefit of the ſtatute 3 and it was allowed him; and thereupon 


the court adjudged © That he, for the felony and murder 


cc aforeſaid, ſhould be burnt in the left band; and he was 


then and there burnt in the left hand accordingly ; ; as by the 


— — 


record c. Wherefore he prays judgment, if the ſaid Z/iza- 


beth Smith ought to have or maintain her aid appeal againſt 


him. He then avers his identity, and alſo that it was the 
ſame James Smith, and the fame mortal wound. Then he 
prays allowance of the premiſſes; and pleads © Not guilty” 
as to the felony and murder. 


The appellant replies, that ſhe ought not to be barred of 
her appeal by any thing alledged in this plea, becauſe, pro- 
teſting and not acknowledging any ſuch record as the faid 
Fohn Taylor hath above pleaded in bar of the appeal afore- 
faid, 5 plea ſhe ſays That ng before the giving of the 
« ſaid ſuppoſed judgment in the ſaid plea mentioned, ſhe the 
« faid Elizabeth ſued out her original writ of appeal againſt the 
« ſaid John Taylor,” And this the is ready to verify. 
Wherefore ſhe prays judgment and execution againſt the ſaid 


| F-hn Taylor, for the premiſſes aforeſaid. Taylor demurs ge- 
nerally to this replication : and the appellant Jen in de- 
murrer. | 


On Turſtay 18th June, 1771, this demurrer wag ec 


by Serjeant Leigh for the defendant; and Mr. Davenport. for 


the appellant, . (Serjeant G/ynn, who was to have argued for 


her, not being well enough to come down to Je/tininfler- 


Hall.) 


Serjeant Leigh ſaid, it was now ſettled, that this is a bar: 


and, as it is in favorem vitz, the court wil not overturn it. 


He n the following caſes. 


s Wieges's caſe, 4 Co. 45. b 47. which ſherws that it 
is a wie or b 


ar; even 8 the appeal were antecedent to 

the — And this caſe of Wroth v. Wigges is cited 

and acknowledged in the cafe of Harvey v. Neymell, Sir 1m. 

Jones 145. A conviction upon r Gra pending the 
6 appeal, before the plea pleaded, may be pleaded in bar.“ 

| ; 
And not only te Auterfoits convict of manſlaughter, and 
cc clergy thereupon allowed,” is a good bar in an appeal of 


murder; but even where a perſon is indicted before the co- 


roner, of manſlaughter ; and arraigned upon that indictment, 
4 | Lefore 
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before commillioners of oyer and terminer; and confeſſes the 
indictment, and prays his clergy ; and thereupon a curia ad. 


' viſarewult is entered; the whole court held © That the mat- 
« ter of the bar had been a good bar of the appeal by the 


c common law, as well as if the clergy had been . 
cc for that the defendant, upon his confeſſion of the indict- 


© have granted; and the deferring of the court, to be ad- 
ce viſed, ought not to prejudice the party defendant, albeit 
ce the appeal was commenced before the allowance of it.” 

This was determined in the caſe of Thomas Burgh eſq; bro- 
ther and heir of Henry Burgh eſq; (ſons of "I lion lord 
Burgh,) upon an appeal of murder brought againſt Thomas 


. Holeroft eſq; of the death of the ſaid Henr 2 reh, eldeſt 


brother ef Themas Burgh the appellant. See 3 Inf. 131, 
c. 57. © of appeals.” See alſo 4 Rep. 45. b S. C. cited; 

2 Leon. 83. 160. S. C. and 1 Anderſon 68. 8. C. and Cike's 
Entries 53 to 56. pl. 4. S. C. where the ſpecial verdict is 
preſerved, together with the whole record, a very curious 
one, and well worth reading. It is of 20 or 21 Eliz. 1578 


or 1579. A guardian was aſſigned to the infant appellant, by 
the court. An indictment and trial within the verge was 


pleaded in bar of the appeal. The perſon killed is there 


called Henry Borowe al'. Burgh. His brother Thomas, the 


appellant, though under age when he firſt brought the appeal, 


came to full age whilſt it was depending. His father was 


then living: upon whoſe death (in September 1584) he be- 
came lord Burgh, and was afterwards made a knight of the 
garter, and died lord ie of Ireland, in October 1597. 


In the caſe of Armſtrong 5. L e, Kelyng 89 to 108. (par- 
ticularly pa. 94.) it was ſettled © That the defendant being 
convicted of manſlaughter, and allowed the benefit of 


_ <« clergy, and reading as a clerk, did bar the appellant of his 


«« appeal of murder.” This was reſolved by the whole court, 


in that caſe : which condemns the doctrine advanced in 


James the Second's time, "That the court might delay the 
« calling the convict to judgment, to hinder him from pray- 
ing his clergy; eſpecially, if any appeal were depending 
« before it was allowed; in order to make the defendant li- 
« able to the appeal.” One of the caſes that had been ſo re- 
ſolved was the caſe of Goring & Deering. See Kelyng 106. 


In the caſe of Armfrong v. Lifle, the defendant e 


the benefit of his clergy, before the appeal was arraigned : 
and when the bill of appcal was read, Liſe appeared to it, 


and prayed to be bailed; but refuſed to plead, He had a 


right to the jadgment of manſlaughter, as ſoon as he was 


conv Icted of i it. 


He 


2 


ment, had prayed his clergy, which the court ought to 
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c. 36. f 13, 17. pa. 378, 379. And concluded with ſaying 
that a man ſhall not be twice puniſhed for the ſame * 


Mr. Davenport, for the appellant, endeavoured to ſhew 
that the preſent caſe was diſtinguiſhable from the caſes cited 
by the ſerjeant. He cited ſome ſtatutes, and a cafe in 1 Au- 
denſon 114. caſe 158. But he chiefly relied upon the caſe of 


appeal for the murder of Henry Goring eſq; brought by his 
6. al The defendant pleaded that he was indicted for 
the ſame murder at the ſeſſions-houſe in the Old Bailey in 
Middleſex ; that he was found guilty of manſlaughter, and 
not of murder, prout patet per recordum z that he was clericus, 
et paratus fuit legere ut clericus, if the court would have ad- 
mitted him; and that he, is the ſame perſon &c. To this 
plea the appellant demurred. The fact was, that the appeal 
was brought after conviction, and before ſentence. Eleven 
judges (all, except Street,) aſſembled at Serjeant's Inn upon 
this occaſion : and the chief juſtice delivered 4 opinion 
that“ This was 0 good plea; and that thè court ought 


into the benefit of his clergy.” 


He obſerved, that in the caſe now before the court, the 
defendant was not intitled to the benefit of clergy, at the 
time when he was arraigned upon the appeal : whereas, in 
the caſe laſt cited, the defendant had been convicted of man- 


laughter, before the appeal was brought. 


Serjeant Leigh, in his reply, ſaid it would be a moſt un- 
reaſonable thing, and even ſhocking to think of, that a man's 
life ſhould be riſqued by the courr's taking time to adviſe, 


opinion, that this point had been conſidered as ſettled, ſince 
the caſe of Armſtrong v. Liſle. And Mr. Juſtice As rox ob- 
ſerved that even the caſe of Goring v. Deering does not con- 


would have been a good bar to the appeal. He approved of 
Serjeant Hawkins's reaſoning in the 14th ſection of the 36th 
chapter of his ſecond book : and he thought that the court, 
who were ſaid to be of counſel for the defendant, ought to 
alk the e if he had any thing to ſay Oc. 


Per Cux' unanimouſly, 
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JupGMENT for the DEFENDANT ; 
and RULE to diſcharge him. 
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He finiſhed his citations, with Hawkinss P. C. lib, 2. 


Goring v. Deering, reported in 3 Med. 156. which was an 


% not to aſk the priſoner what he had to ſay, and ſo let him 


Lorp MaNsFIELD and the whole Court were of 


trovert but that F the defendant had had his clergy, that 
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SN TH V. 
TAYLOR. 


Friday 14th 
June, 1771. 


Inſured ought 
to know whe. 
ther the ſhip 
was ſea worthy, 
when ſhe ſet 
out upon her 


Voyage. 


Trinity Term 11 Geo. 3. B. R. 


1 had two reaſons for inſerting this caſe. One of them 
was, to preſerve þi/forically, by giving the ſpecial verdict 
at large, the preciſe circumſtances of the fact; which are 
not unlikely to be miſunderſtood. or miſrepreſented, as 
many perſons were much prejudiced againſt this Scorch 
ſerjeant, partly on account of his nation, and partly from 
the very improper declaration he had made, at the very 
time of killing the deceaſed, That he did not mind 
&« killing an Eng/i/hman, more than eating a meſs of 
„ crowdy.” My other reaſon is what I have hinted 

before, in pa. 2643, to keep in memory, both for cu- 
riolity and precedent, the form and method of this un- 
common ſpecies of proceeding. HE BS 


Farl of March verfus Pigot. 


A Verdict having been found for the plaintiff, Mr. Lee 
moved on behalf of the defendant, for a new trial. 


The caufe was tried before Lord Mansfield. It was a con- 


tract made at Newmarket. The wager was originally pro- 
poſed between young Mr. Pigot, the preſent defendant, and 

oung Mr. Codrington, to run their fathers (to uſe the phraſe 
of that place,) each againſt the other. Sir William Codring- 
ton, the father of Mr. Codrington, was then a little turned of 
fifty: Mr. Pig:#s father was upwards of ſeventy. Lord / 
fory computed the chances, according to the abovementioned 
ages of their reſpective fathers. Mr. Codrington thought the 
computation was made too much in his disfavour, Where, 
upon Lord March agreed to ſtand in Mr. Codrington's place: 
and reciprocal notes were accordingly given between the earl 
and Mr. Pigot, Mr. Pigot's: note run thus“ I promiſe to 


pay to the earl of March 500 guineas, if my father dies 


« before Sir William Codrington. William Pigot.“ The 


earls was“ J promiſe to pay to Mr. Pigot 1600 guineas, 


“ in caſe Sir William Codrington does not ſurvive Mr. Pigot's 
ic father. March.“ No mention was at all made, at the time 
of this tranſaction, about their fathers being hen dead or 


alive. But the fact was, that Mr. Pigot's father was then 


the trial, againſt going into paro! evidence. Lord Mangsfeetd 


actually dead: he died in Shrophire, 150 miles from London, 
at two o'clock in the morning of the ſame day on which this 
bet was made at Newmarket, after dinner. However, this 
fact was not, at that time, at all known to any of the par- 
ties; nor was there any reaſon ſor ſuſpecting that Mr. Pi- 
got's father was then dead. There was no objection made at 
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Jeft the matter to the jury; bo ſounds verdict ben the 1771. 

plaintiff, with 525 /. n. 

| | | Earns Mazen 
The objection was, that the contra? was voin. It was 1 

without any conſideratiom : for, there was no poſſibility of the 88 

defendant's winning, (his father being then actually dead) 

and therefore he ought not to 4%. It was a contract in fu- 

turo, manifeſtly made upon the ſuppoſition of a then future 

contingency. The meaning can't be doubted: and the words 

ſufficiently expreſs that meaning. If my father dies be- 

« fore Sir William Codrington” is equivalent to ſaying, If 

« my father „ha die before Sir William Codrington.” But 


his father was dead before he entered into this contract. 


Mr. Lee ſaid, it was given in evidence, and is certainly 
true, that their fathers being dead or being alive made no 
difference in the proportion of the value of the chance: and 
he obſerved, that in the caſe of an inſurance upon a ſhip, if 
the words © Joſt or not loſt” be not inſerted; and the fact 
ſhould happen to be, that the ſhip was aCtually loſt at the 
time when the inſurance was made; the inſurance is void. 


RLE to ſhew cauſe why there ſhould not be a new trial. | 


And now Mr. Wallace, Mr. Dunning, and Mr. Mansfield, 
on behalf of the n ſhewed cauſe againſt a new trial 
being granted. 


o 
-- 


They ſaid that the inſertion of the words © loſt or not loſt” 
was peculiar to Eugliſb policies: it is not inſerted in the po- 
| licies of other nations. Roccius fo. 205. No. 175. And the 
reaſon there given (at the end of it,) namely, © That the 
c fact being unknown will not prejudice the LE: ap- 
plies to the preſent caſe. 


Suppoſing it to have related to the death of perſons in India, 
or the ſafety of the Aurora, can any one imagine that the 
inſurance would be void becauſe the event had happened an- 
tecedent to the making of the contract ? 


The event of either of the two fathers being then already 
dead did not occur to the parties. If it had, it would not 
have varied the bet. The two reciprocal notes undoubtedly 
mean one and the ſame event. Retroſpect is included, as 
well as futurity. 


Mr. 
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Trinity Term 11 Geo. 3. B. R. 
Mr. Lee and Mr. Belton, for the defendant, replied, that 


by the law of England it is neceflary to inſert the words 


Eart Mascn © loſt or not loſt,” in ſhip-policies : otherwiſe the inſurance 


. V. - 
'P1GoT. 


ſaid, was expreſsly laid down by Molloy. 


is void, if the ſhip was then already loſt. And this, they 


The bet went upon the idea that boch fathers were then 
living: and fo the evidence agreed. Fhe bet was clearly fu- 
ture. If a bet be laid upon two horſes; and one is dead at 


the time; it is no bet. | 


ue caſe of the Mills frigate was an inſurance upon a ſhi» 


which had a latent defect totally unknown to the parties: and 


the inſurers were holden not liable, on account of the ſhip's 
being not ſea-wworthy, though ſuch defect was net known. 


Lorp Mansr1eLD—l differ totally in opinion from 
that doctrine. The determination in that caſe, (which was 
made: by my Lord Chief Juſtice Vilmot and me, to whom it 


was Teferred,) was made quite upon another ground: and 
the change of opinion in the court of common pleas hap- 
pened upon the citing of two caſes that had been determined 
before me; which caſes were miſtaken. The inſured ought 


to know whether his ſhip was ſea-worthy or not, at the time 


when ſhe /#+ out upon her voyage: but how ſhould he know 
the condition the might be in, after ſhe had been out a twelve. 


month? 


If the prefent cafe had ſtood upon written evidence only, 
it had been matter of law. But there was no objection 
made, at the trial, againſt going into parol evidence. 


The queſtion is, What the parties really meant ?” The 


material contingency was—* Which of theſe two young 


cc heirs ſhould come to his father's eſtate, firſt” ? It was not 


known that the father of either of them was then dead. 
Their lives their healths, were neither warranted nor ex- 
cepted. ? was equal to both of them, whether one of 
their fathers ſhould be then ſick or dead. All the circum- 
ſtances ſhew, that if it had been then thought of, it would 


not have made any difference in the bet; and there was no 


reaſon to preſume that they would have excepted it. 


The intention was, that he who came firſt to his eſta 
ſhou!d pay this ſum of money to the other who ſtood in need 


of it. That the event Fad happencd, was in the contempla- 
tion of neither party, | 
2x 4 e Both 
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Trinity Term 11 Geo. 3. B. R. 


Both notes are ſo penned, as to be applied to what was 10 
happen. But the nature of ſuch a contract, and the manifeſt 
ifention of the parties, ſupport the verdict of the jury, {to 
whom it was left without objection,) “ That he who ſuc- 


« ceeded to his eſtate firſt, by the death of his father, ſhould 


% pay, to the other, without any diſtinction whether the 
event had or trad not, at that time, actually happened. 
| | 


Mr. Juſtice AsTon—lIt was originally intended to be 
a bet between two young heirs apparent : and the material 
point to be ſettled was to fix the difference of the chances of 
the ſurvivorſhip of their fathers. The mere ſurvivorſhip was 
the thing intended to be betted upon. The jury were the 
proper judges of the intention of the bet: and they have 
determined evhat that intention was. F it had ſtood ſingly 
upon the defendant's ncte, I ſhould have thought it nat to be 
a good promiſe at the time of giving it. But taking the 
evidence and all the circumſtances zogether, it was proper to 


be left to the jury: and the jury, taking the circumſtances 


into conſideration, (and it was proper to take them into con- 
ſideration,) have determined it. I fee no ground for granting 
a new trial, 5 | | | 


Tres OTHER two judges concurred : 
And the CourT unanimouſly DISCHARGED the 


= Hama for 2 NEW TRIAL. 
The End of Trinity Term 11 G. 3. 1771. 
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Rudſdell verſus Rudſdell. 


This was a caſe out of ehancery, for the opinion of this 
5 Court, on a will. 


IT was a very long caſe: but it may admit of ſome 

abridgement. The ſubſtance of it was That Jonathan 
Rudſdell, ſeiſed in fee of a freehold eſtate of the value of 
1031. per annum, ſoon after his marriage made a ſettlement 
by deed poll dated 3oth January 1744, whereby in conſider- 
ation of the marriage lately had between him and his wife, 
und of natural love and affection for her, and for making 


younger ſons and ſuch daughters as he might have by her, he 
grants to Benjamin Ccllyer an annuity of 501. iſſuing out of 
particular lands and tenements, to hold to the ſaid Benjamin 
Collyer his heirs and aſſigns, to the wiſe of his wife Mary 


Rud/dell and her aſſigns for her life; and, after her deceaſe, 


to the uſe of all and every.of his children on the body of 
his ſaid wife lawfully begotten or to be begotten, (other 
than an eldeſt or only ſon;) as tenants in common, and not 


as joint-tenants, and their heirs and aſſigns ſeverally for 


ever; and for default of ſuch children, to the uſe of his 
right heirs, for ever. A clauſe of diſtreſs is here inſerted 3 
and alſo a proviſo, that if at any time, aſter the deceaſe 
of him and his wife, his eldeſt or only ſon by his ſaid 
wife, or his heirs or aſſigns, ſhould be willing to pay to all 
or any other of his children by her, or the heirs of them or 
any of them, being of the age of 21 years or upwards, fer 
and in ſatisfaction and diſcharge-of the ſaid annuity or yearly 


rent-charge, or his or their part or parts thereof reſpectively, 


all in 


Brits 


perſo 
cies 


furth 


Rud/ 


of all 
dear 
cies 1 


diſch: 


have 


if it b 
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fo much lawful money of Great Britain as the ſame ſhall 1771. 
amount unto at or after the rate of 25 years purchaſe, then | 
ſuch monies ſhall and may be paid, and ſhall be taken and Ruvsverr v. 
accepted accordingly; and from and after. ſuch payment Kv?$Pz5t- 
thereof, the ſaid annuity or yearly rent-charge, or ſo much 

thereof as ſhall be ſo bought off or paid for, fhall ceaſe and 

determine; and the ſame ſhall be given up releaſed and diſ- 

charged by the perſon or perſons receiving ſuch monies to 

the perſon or perſons paying the ſame, at his or their requeſt, 

and charge, by ſuch ways and means as he or they ſhall 

reaſonably require. | | 


On the 20th Fuly, 1754, the ſaid era Ruuſdell, 
having then iſſue by the ſaid Mary his wife only one child, a 
daughter, named Sigſannah, who was born in May 1748, | 


« » = 


made his will, as follows Item. Whereas after my inter- Note, I have 
marriage with my loving wife Mary Rudſdell, I entered into n 1 | 
certain articles and covenants to leave unto her the yearly in- mere form, nor 
come of ſifty pounds per annum, to be paid to her yearly out foreign clauſes. 
of my real eſtate duting her natural life, in caſe I ſhould 
happen to die before her; and, after her deceaſe, to leave it, 
if I had more than one child, to the youngeſt child, if only 
two were living at her deceaſe; but if I left more than two 
children, at my death, of her body lawfully begotten, then, 
the. ſaid 501. per annum to be equally divided amongſt all ſuch 
younger children as ſhall ſurvive their mother my loving wite 
Mary Rudſdell, ſhare and ſhare alike, the ſaid 500. per annum 
to be paid out of my real eſtate z now my mind and will is, 
and I the ſaid Jonathan Rud/dell make it my earneſt requeſt 
to my loving wife Mary Rudſdell, (as it will be muck to her 
adyantage,) that, inſtead of the aforeſaid 50 1. per annum, 
ſhe the ſaid Mary Rudſdell, would for her natural life, ac- 
cept of one full half or moiety of the yearly income of all 
my meſſuages lands and tenements ſituate lying and being in 
the town of King/ton upon Hull and in Beverley in the county 
of York, and in Tealby alias Tealby Thorpe and in Gainſburgh, 
all in the county of Lincoln, or within the kingdom of Great 
Britain; and alſo one half of the yearly income of all my 
perſonal eſtate and monies whatſoever, when my debts lega- 
cies and funeral expences are diſcharged. And my will 
further is, and I do hereby give to my dear daughter Suſannah 
Rudſtell the other full half or moiety of the yearly income 
of all my eſtate both real and perſonal, during the life of her 
dear mother my loving wife Mary Rudſdell; my debts lega- 
cies and funeral expenees, as before mentioned, being firſt 
diſcharged. But provided I leave my wiſe with child, and 
have a child born after my deceaſe that ſhall live, my will is, 
if it be a ſon, as the paddock is entailed upon the male heir, 
| 8 | © that, 
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that, during his _— his education and board be paid 


for out of the income of the paddock eſtate. But at the de- 


ceaſe of his dear mother, 1f he ſurvive her, he ſhall during | 


his minority be entitled to one full half or moiety of the 
yearly income of my real and perſonal eftate, and no more, 


My meaning is, that the 56 J. per annum which by the mar- 


riage writings he may have a claim to, as the yoltIngeſt child, 
after the deceaſe of his dear mother, thall only be made up 
one half of my real and perſonal eſtate ; and that, after the 


deceaſe of my dear wife Mary Rudſdell, my dear daughter 


Sr/annah Rudſdell ſhall enjoy the full half or moiety of the 


yearly income of my real and perſonal eſtate as abovemention- 


od, and hkewiſe the half of the real and perſonal eſtate nll 


when ſhe attains the age of 21 years, or on the day o 
marriage, which ſhall firſt happen. Item, my mind and wilt 
likewiſe is, that if my dear wife Mary Rud/delt be left with 


child by me of a daughter, that, during the natural life of 


my dear wife Mary R:d/dell, the ſaid daughter ſhall have an 
equal ſhare with her ſiſter my dear daughter Suſannah Rud/- 
dell, of the one half or moiety of the yearly income of both 
my real and perſonal eſtate; but at the death of their dear 
mother, my dear daughter Sgſannab Rudfdell fhall then have 
one full half of the real and perfonal eſtate 3 and the ſaid 
other daughter (if ſhe be living at the deceaſe of my ſaid 


loving wife Mary Rudſ#dell) ſhall have the other full half of 
my real and perſonal eſtate. But if either of the ſaid daugh- 


ters ſhould, before the age of 21 years or marriage, happen 
to Cie, the ſurvivor ſhall have the other's part or ſhare of 
my ſaid real and perſonal. eſtate. But provided my ſaid 


dear wiſe Mary Rudſdell be not left with child by me at my 


deceaſe, I then give and bequeath unto my dear daughter 


\ Suſannah Rudſdell, if ſhe outlives her ſaid mother Mary 


Rud/dell, the whole of my real and perfonal eſtate, at her 
mother's death, for her to diſpoſe of as ſhe pleaſes, when ſhe. 
arrives at the age of 21 years. But if my ſaid daughter 
Srfannah Rudſdell-die before ſhe attain the age of 21 years 
and unmarried; then my will is, that my loving wife Mary 
Rudſalell, if ſhe outlives her ſaid daughter, and have no other 
child, living, of her body by me lawfully begotten, fhall 


during her natural life have the income of the whole of my 


real eſtate, or (in other words) what it yearly brings in. 
And I likewiſe give her, my ſaid wife Mary Rudſdell, in cate 


of my ſaid daughter Suſannah Rudſdell's death under age and 


unmarried, and my leaving no other child nor my wite with 
child by me, all my perſonal eſtate whatſoever, for her ow!! 


uſe and benefit, and likewiſe to diſpoſe of as ſhe pleaſes. 


And I leave to her my ſaid loving wife Mary Rudſdell, for 


| her uſe during her natural life, all my plate, linen, houſe- 


hold goods and furniture, and all my books: and in caſe of 


my 
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my e Suſannah Rudſell's departure before her, and 
my Ming no other child, my ſaid wife Mary Rud/dell, ſhall 


have the fole uſe and diſpoſal of the ſaid plate, linen, houſe- Rvvevzr x. 


hold goods and furniture, to do as ſhe hath a mind with. 
Item, if my dear daughter Suſannah Rudſdell, die before mar- 


riage or attaining the age of 21 years, and my having no 


other child then living, and my loving wife Mary Rud/dell 
being dead alſo; but not during the natural lives of either 
my wife or daughter, or any other child, (ſon or daughter) 


that I may happen to leave, of the body of my ſaid wife 
ary Rudſdell by me lawfully begotten ; I do then leave to 
Þ 


eviſes over, in caſe of this event; and many 
minute and particular bequeſts and diſpoſitions, which do not 
affect Me queſtion under preſent conſideration. He makes 
his wi 


anſhip of his children. 


The caſe ſtates, that after the making this will, the ſaid 
2 Rudfdell had three more children, by his ſaid wife 

ary ; viz. Mary, born in Auguſt 1755; Jonathan, in Sep- 
tember 1757; and Benjamin, in March 1760. The teſtator 
22 udſclell, ſurvived, his ſaid wife; and died in the 
deginning of the year 1768, leaving his four children before 
named. Fg . 


N. 
#7 rother your Rudjdell, &c, &c, The will proceeds 
with many 


He was then ſeiſed in fee imple of all the eſtates com- 


prized in the deed poll of the 3oth January 1544, (except 


the tenements in Lord's Street Gainſborough, and in Hull, 
which he ſold:) which are of the yearly value of 103/. 


whktreof about 431. is land, and _60/. in houſes. He was 
alſo ſeiſed for life, remainder in tail, of the eſtate in the 
will called the paddock, worth about 5 5“. a year. He left 
a very ſmall perſonal eftate, if any, after payment of his 
debts ; and no other property whatſoever. Suſannah, the 
eldeſt daughter, after the death of her father, (in May 
1768,) attained her age of 21 years _. 


In Eger term 1769, Fenathan Rudſdcll, the eldeſt fon of 


the teſtator, born after the will, brought his bill in the court 
of chancery, by his next friend, againſt the ſaid Sufannah, 


the daughter born before the making of the will, and Mary 


and Benjamin, the two younger children, and Coats the per- 


ſonal repreſentative of he father, ( Brooks not acting.) 


The bill ſtates, that the father, at the time of making his N 


ſole executrix; and appoints her to have the guardi- 
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will, had only one child, the defendant S:gſannab; and that 


the plaintiff, and the defendants Mary and Benjamin Rudiſclell, 


being all born afterwards, made ſuch an alteration in the 


circumſtances of his family, as ought to be deemed a revo- 
„ | 2 cation 
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1771. cation of his will, that it appeared from the will, that the 
. teſtator intended only to diſpoſe of his real perſonal ęſtate 
Rvvs»err v. upon the contingencies therein mentioned; and that none of 
Rvygozre. ſuch contingencies, and upon which alone the diſpoſition 
= thereby made was intended to take place ever happened: 
and therefore either the ſaid will ſhall be conſidered as revoked 

by ſuch alteration of circumſtances; or that the ſaid Jonathan 

Rudfdell ought to be conſidered as having died inteſtate, 

ſuch will having been intended to take effect only upon events 

which never happened. And the bill prayed' that the ſaid 
wo.ill might be revoked or ſet aſide, for the reaſons aforeſaid; 

> that the'defetidant Sſannab Rudſdell might be decreed to 10 


liver poſſeſſion of the real eſtates to the plaintiff, with 
. deeds, and account for the profits; and for an account and 
diviſion of the perſonal eſtate according to the ftatute of 
diſtributions ; and for general relief. 5 | 


All the defendants put in their anſwers. Suſannah Rud/- 
dell inſiſted that the ſaid Jonathan Rudſclell her father did by 
his faid will, upon the contingency of his wife Mary's not 
being left with child at his death, give all his real and per- 
ſonal eſtate to her the defendant, if ſhe ſhould outlive her 
mother, at her mother's death, to diſpoſe of as the pleaſed, 
when ſhe arrived at 21. That the teſtator died without 
leaving his wife with child at his death: and therefore, as 
ſhe the defendant Sy/anmah not only ſurvived her mother, 
but had attained 21, ſhe inſiſted that by, virtue of the ſaid 
Will ſhe was intitled to all the ſaid teſtator's real and perſonal 
eſtate, Believed it was the intention of the teſtator at the 
time of making his will, that the diſpoſition thereby made 
of his eſtates ſhould take effect upon ſome or one of the cop- 
tingencies therein mentioned happening. That three of theſe 
contingencies did really happen; viz. 1ſt, The ſaid teſtator 
did not leave the faid Mary his wife with child, at his death; 
2d. That ſhe the defendant Su/annah, had outlived her 
mother; and 3d. That ſhe had attained her age of 21; and 
therefore ſubmitted, that ſhe was become well intitled, under 
the ſaid will, to all and ſingular the real and perſonal eſtates 
thereby deviſed ;. and that the ſaid will ought not to be con- 
ſidered as revoked by any ſubſequent alteration in the teſta- 
tor's circumſtances ; nor ought the fame to be conſidered as 
a mere conditional will intended to take effect only upon 
events which never happened; nor ought the teſtator to be 
conſidered as having died inteſtate z and i ſiſted on the va- 
lidity of the ſaid will, and that the plaintiff was not unpro- 

_ vided for; that he had an eſtate of 55 J. per annum, under 
the will of his grandfather, and was intitled after the death 
of his grandmother to one fourth part of à farm in Aerte | 

Ferdfhire, of the yearly value of 25 lt. IVE 
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ee — Benjamin. Rudfeell and Mary Rudſdell 0 bs: 
put in their anſwer, and reſpectively claimed 


under the ad — poll, of the 3oth of January 1744, one 
nom part of the ſaid rent FR of 501. Per am 


Tui Gui being at iu, withelſes mis * Sul 
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cation having duly paſſed; the due execution of the will 


ſo as to paſs lands; that the eſtate in queſtion was 1031. 
per annum, (whereof 434, in land, _ 601. in houſes, 
moſtly old';) and the births of the children, and deaths of 
* == father and mother were ſeverally proved, as above ſtated. 


0 the I mY of March 1771, the cauſe haying come on to 
be Mrd before the Lord Chancellor, his lordſhip ordered 
that caſe ſhould be made for the opinion of the judges. of 
this court, on the will of the ſaid Jonathan Rud{dell, upon 
the following queſtion, © Whether the plaintiff Jonathan 
& Rudſdell, is intitled to all, or any and what N of the 
* real eſtates deviſed by the 700 will. p 


Toa CASE was argued in the court of king's bench, on 
Friday the 18th of November 1771, by Mr. Thomas Oper, 
for the plaintiff, Jonathan Rud/dell, 2 by Mr. 0 
on 58 other . 


. Coupes ande, that the intention of the teſtator muſt 
take place, if not contrary to the rules of law. Here it 
. was not inconſiſtent with the · rules of law, though it is 
„ Tyr and their conſtruction would defeat his intention: 

e teſtator conſiders his wife as being to ſurvive him. 8 
ſannah took nothing under the limitation. She could not 
take, under the laſt clauſe, at the death of her mother: 
for, ſhe ſurvived her mother, 'The proviſions of the will 
can take no effect, as the ſuppoſed events have not happened. 
The heir at law muſt take all the real eſtate of the teſtator; 
undiſpoſed of by the will. 


He cited 1 Peere Williams, 426. Heevit v. Ireland; and 
a late caſe in this court of White v. Barber, in Eaſter term 
laſt z of which I have given (as I hope and believe) a true 
and exact report, in this preſent volume, page 2703. to 


page 2708. 


Mr. Bearcref, © on the other fide; atgued that by the Ve 
ter of the will, the teſtator's daughter Suſannah is intitled to 
all. His ſon Jonathan is not mentioned in it. A mere 
awkward expreſſion ſhall not defeat the intention of the 

r e teſtator: 
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.RyDsDELL. 


| Suſannah ſhould take all, if other children ſhould happen to 
be born: ſhe was not the only object of his intentions to 


| Friday 22d Ne. 
vember, 1771. 


Reſcue no ex- 
cuſe for gaol 
keeper bringing 
up priſoner by 
hab. corp. 
charged with 
wilful and vo- 
luntary eſcape. - 


Michaelmas Tem 12 Geo. 3. K k. 


teſtator : and this teſtator's intention was altogether in favor 


of his daughter Suſannah, who was then born, and knqq 
to him, and for whom he appears to have had a great kindneſs 


and regard, and for whom he has expreſsly provided in various 


events particularized in his will. And though the contin- 
gencies of his wife's ſurviving him, or being enſeint at the 
time of his death, never happened, yet the intent of the teſ- 
tator was, that in all caſes ſhe ſhould take a full half, The 


eldeſt ſon Jonathan is ſufficiently provided for. 
Mr. C:auper replied, that the teſtator could not intend that 
provide for his children. Where a. deviſe. takes effect upen 


a contingency that never happened, it muſt be in or 
effectuate the teſtator's intention. So was the caſe of 


es 


v. Weftcomb : that determination was agreeable to the mani- 


feſt intention of the teſtator's bounty. 855 


CERTIFICATE, 


ce Haring heard counſel on both ſides, and conſidered this 


« cafe, we are of opinion, that the teſtator having 


c left ſeveral children beſides his daughter Suſannah, 


te the contingency upon which the real eſtate or any 
ec part thereof was devifed to her, has not happened: 
ec and therefore that the ſaid eſtate deſcends to Jonathan 
« the plaintiff, as heir at law; ſubje& to the annuity 
« of 50/. per annum, provided for the younger children.“ 


MANSFIELD. * 
| Shes . 
5 E. WILL ES. 
W. H. AS HH URS T. 


| November gth, 1771. 


O Neil v. M arſon. 


T* E defendant was keeper of the Marſbalſea priſon: 
and being charged in an action for à wilful and voluntary 
eſcape, he would have defended himſelf under a reſcue by 
an invincible force. The caſe he relied upon was this: 4 


habeas corpus had iſſued from C. B. to bring up the priſoner | 


from the Marſbalſea to that court: and the priſoner being 


chereupon put under the care of two guards, he attempted 
y | te 


to 


ar 


E. . 
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to 8 his eſcape; but one of, his guards prevented it. 1771. | 
| * was reſcued by a mob of 100 deere or more: 
too * for any reſiſtance. e v. 


ManzsoN. 
It was now argued by Mr, Serjeant Kempe for 0 * + plain es 
tif; and Mir. Morgan for the defendant. 5 Ry 
The ſerjeant took i it up, 1ſt. on 7 ; WT on 1 
eedents. | 175 


1ſt. The kreper i is an officer of public — 1 and more- 

over, is intitled to a fee and reward; and might have had a 

* ſufficient force. | He cited 1 Ld, Kn. __ 65 5. as —— 
cable to the preſent caſe. 


5 On procedents-—In the ca ſe of May v. Probie, or, 
. len Pre & Lumley. 1 Ro. Rep. 388. 441. it was re- 
: ſolved, that if a priſoner, once in cuſtody in gaol, eſcapes ; 
: the ſheriff is not liable; Fn on meſne proceſs. 


In 1 Strange 429. 1 H. H. P. C. 601. Eafter term 7 
G. 1. Crompton v. Ward, if the party be once within the 
walls of the priſon, though the cuſtody be on meſne proceſs 
only; yet a reſcue from thance, by any but common ene- 

mies, will be no excuſe. 


Here the ſheriff has full notice, 


3 7 
So > 


The . corpus can make no —— a it requires 
the bringing him in * ſafe cuſtody. The law would import V. 2 8. 
it, though not expreſſed. Dyer 227. 431. 


Mr. Morgan, for the defendant. There is no caſe in 
point: that in Rolle is a mere dictum. The caſe in Strange 
was after judgment; and only one officer was ſent with the 

iſoner. And there, the ſheriff was defendant z who, it 
is ſaid, might take the poſſe comitatues, But he could not do 
that, till after reſiſtance. Wefm. 2. c. 39. 2 Toft. 206. 


On meſne proceſs, two men were a proper force, and 
ſufficicnt. 


The keeper of the Marſhalſea priſon (inſtituted by patent 
16 C. 2.) had no right to take the bee comilatus in A 


— 7+ 2 > n D 
l „ ED - 72 3 5 I l 1 y 
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But this declaration can not be ſupported. iN = 


Sin 


©'Nz1s v. 
ae 


3 
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It is for a voluntary clone; Therefore a wn muſt 
be ſhewn. There is a difference between actions for vo 
lumury, and actions for negligent eſcapes, "Hawk: Po 0. . 
2. C. 18. breaking priſon. Y Rep. 44. 3 0 81 


He cited ſeveral other books to ſhew that modern MY 
were more favourable in their conſtruCtions' than former ones; 
And he argued the defendant is intitle to a favourable con- 
ſtruction; as the paintiff's claim was not * for, 
here was anacker defendant liable, | 


Lonp Maxseret.D—(t to Mir. Mee 


You have: looked very Gebe! into it: but i it app 10 * 5 
there is no caſe to be found, on the ſide of the defendant, 


Ts pales are hard : but they are too an to be got over, 


16 E. 4. 1 3. is decifive. The determination was againſt 


the marſhal of B. R. and grams he was 224 to get an 


v. 1 Stra. 
437, 


Monday 25th 
November 2771. 


Whether 2 ſeve- 
ral fiſhery may 
be claimed by a 
perſon not ow- 
ner of the ſoil, 
does not ſeem to 
| be determined. 


act of parliament.* 
There is nothing in the objection 66 W the 3 


ce is for a pee yours n 


There may be policy in the caſes e but they = are very bard, 


There is no going into the reglen of _ | I doubt it is 
impoſſible to get over them 


THE OTHER THREE JUDGES admitted it was a hardrcaſe. 
But they ſaid it might be inconvenient, if it were otherwiſe: 
it would introduce excuſes from ſheriffs for voluntary eſcapes. 
And, as it was wm om 1 4 5 * . ey IEA 


concurred, e 
Pun Con' ' unanimouſly, 


rosa to * delivered to the PLancTIEE. 


= and others 1 Lord Courtenay 
and Others, | 


PH IS was an action of treſpaſs for diſturbing the plain- 
tiff's ſeveral fiſhery. At the trial, the —— were 


nonſuited. 


Mr. Serjeant St” on behalf of 1 — moved 


(upon Saturday 9th November 1771) to ſet aſidę this nonſuit, 
without 


— 


Mn Ten 12 G66. 3, KI. i 
without payment of coſts; and that they might have a new 1771. 

trial. Lord Clifford was the real plaintiff; and Lord Cour- ___, 

tena the real defendant: they were both preſent at the time Sxv AO an 
of the motion. > „5 Ochers v. 
. | | ; | Lord Coux r- 
The objection made by the counſel for the defendants at 9 
the trial was to the evidence adduced by the plaintiffs to prooee 
their title. 'Their principal exception to its fufficiency was, 

that the plaintiffs had only proved a grant of this fiſhery from 

Lord Clifford, with the exception of an oyſtery, and alſo a 
reſervation of a right to Lord Clifford, the grantor, of tak- 

ing fiſn for the ſupply of his own table: which was fo far 

from proving a right to a /everal fiſhery, that it was directly 

contrary to the idea of it. A/everal fiſhery muſt be exclaſrve 

of the right of all other perſons : whereas others have here a 

right fiſh throughout the whole limits of the fiſhery. 

Theręfore the plaintiffs cannot, upon this evidence, maintain 

an action of treſpaſs for diſturbing them in their /evera/ fiſn- 

ery. This objection was allowed at the trial: and the plain- 

tiffs were nonſuited. | | 


There was alſo another exception taken at the trial 3 viz. 
that it was not proved that the /oz/ was granted to the plain- 
tiffs: and none can have a /evera/ fiſhery, but the owner of the 


fail. 


RuLE to ſhew CAusE. 


On Tueſday 19th November 1771, cauſe was ſhewn, by 

| Serjeant Davy, Mr. Dunning, Mr, Thomas Gould, Mr, Wal- 
ker and Mr. Inpey, on behalf of the defendants. They in- 
ſiſted that the plaintiffs had declared upon a title which they 
plainly have not. Their 2d 3d & 4th counts are upon a ſe- 
veral fiſhery : and they claim an excluſive right. But they 
have, in fact, only a limited, qualified right. They have 
only proved a right to a free fiſhery ; not to a ſeparate fiſh- ' 
ery. Lord C/iford neither did grant, nor intended to grant 
an exclufrve right: he has expreſsly excepted the oyſtery, and 
has reſerved a right to himſelf to fiſh for every other fort of 
fiſh for his own table, 'The grantees therefore could not 
have a ſeparate excluſive fiſhery, when others had a right to 
fiſh as well as they. Neither can a perſon have a ſeparate 
fiſhery, without being owner of the ſoil, And here Lord. 
Clifford neither did grant, nor intended to grant the ſoil. It 
is plain, therefore, that there ought to be judgment of non- 
ſuit, | | | | 


| See 2 Salb. 637. Smith v. Kemp, Tr. 4 W. & A. B. R. 
and the caſes there mentioned, and Carihevjo. 285. 286. S. C. 
| A 0 Serjeant 
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Lord CourTE- 


__ nar and 
Others. 


* V. 1 Inft. 
4b+ & Bratton 
fo. 208. & 

1 Inſt. 122. a. 


5 ſeveral fiſhery ſhould be carried to fuch a rigid degree of ex- 


may have an excluſive ſeveral fiſh in an arm of the ſea. 


more tenants in common: and yet, in thoſe caſes, it could 


was in Lord Clifford the grantor. Neither the exception of 
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Serjeant Burland, Serjeant Glynn, and Mr. Mansfield, 
counſel for the plaintiffs, argued that the /o:! did paſs by this 
grant, which was a grant, they faid, of a ſeveral fiſhery : 
and a ſeveral fiſhery may exiſt,” 4oithout the perſon's being 
owner of the ſoil*. A fubje& may have a ſeveral fiſhery ; 


though the crown has a right to the royal fiſh, A ſubje& 


A grant of a ſeveral fiſhery is capable of particular referva- 
tions or exceptions : the thing may be granted ; and yet a 
part of it reſerved. A cloſe may be granted, excepting an 
acrez woods, except certain timber; advowſons, except 
particular preſentations ; and fo of all other inheritances : 
and why not the ſame, in the grant of a ſeveral fiſhery? A 
fiſhery may be granted, except a particular pool. Tf Lord 
Clifford had granted a liberty of fiſhing to a neighbouring 

ent] yet he w ſtill have had a ſeveral fiſhery : 
uch a grant would not have deſtroyed his right. Hete, the 
reſervation to Eord Clifford, of the liberty of taking fiſh for 
his own table, is only a licence : it don't derogate from the 
grant. And the oyſtery is only a part of the water. It is 
not neceſſary that a ſeveral fiſhery be totally and abſolutely 
excluſive of all other perſons, * A ſeveral fiſhery may be 
granted to t or more perſons ; or it may deſcend to ? or 


not be an excluſive right. A tenant in common may dectaze, 
as if poſſeſſed of the whole. This was a ſeveral fiſhery in 
Lord Clifford; and it muſt be the /ame in his grantee, as it 


the oyſtery nor the reſervation to Lord Cord can alter the 
nature of the fiſhery, and convert it from a ſeveral one into - 
a free one or into a fiſhery in common : it ſtill remains a feve- 
ral fiſhery as to all the reſt of the world. This no more 
changes the nature of the ſeveral fiſhery, than a licence to 
angle for a ſingle hour would do. It is not requiſite that a 


clufion : the epithet of a ſeveral fiſhery means no more than. 
to diſtinguiſh ſuch a right from a free fiſhery, or a fiſhery in 
common. | £ 


Tu Count took a few days to adviſe. 
And on Monday 25th November 1771, 
Lonxp MansFiELD delivered their reſolution, 


It is not neceſſary for us, in the preſent caſe, to give any 
opinion Whether a perſon can have a ſeveral fiſnery, With= 
6 out being owner of ibe foil 5” as we think that it was the in- 

SE, | tention 
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tention of this grantor to paſs every thing that was neceſſary 1771. Witt 
to convey a ſeveral fiſhery to the plaintiffs, wo Wt ind 
dos e ;  Snymounr and oi 
thers v. 1 


— 


If there had been no other count in this declaration, but Lord Covars· 
the firſt (which is for breaking their cloſe covered with water,) gh 
it might have been neceſſary for us to have determined whe- 
ther the ownerſhip of the ſoil was in the plaintiffs, or not: 
but if there are other counts in the declaration, upon which 
the plaintiffs might maintain their action, that will be a ſuf- 
ficient ground for us to ſet aſide the nonſuit. And we are all 
of opinion, that the plaintiffs might maintain their action, 
upon the 2d, 3d, and 4th counts, (which are far diſturb- 

ing them in their ſeveral fiſhery.) | | 
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We agree in the poſition, that, in order to conſtitute a 
ſeveral fiſhery, it is requiſite that the party claiming it ſhould 
fo far have the right of fiſhing, independant of all others, 
as that no perſon ſhould have a co-extenſiue right with him in 
che ſubject claimed: (for, where any perſon has ſuch co- 
extenſive right, . there it is only a free 5 om ) - But we think 
that a partial independent right in another, or a limited liber · 
ty, does not derogate from the right of the general owner. 
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Here, Lord Clifford being the general owner demiſed to 

the plaintiffs, re/erving a particular pecies of fiſhing, viz. 

the oyſtery ; which, in its nature, is to be exerciſed in a par= , + 
ticular mode, 5 ES | 


_ 


A reſervation is equal to a grant. Therefore it brings it to 
the ſame queſtion, as if the plaintiffs, being the general own- 
ers, had granted the ſole right of fiſhing for oyſters,” to Lord 
Clifford. And, taking that to be the caſe, we think the 

plaintiff would ſtill have had a ſeveral fiſhery to all intents and 
purpoſes, except as to the taking oyſters; which is no part 
of the preſent diſpute, | 


And as to the liberty reſerved to Lord Clifford, of taking 
fiſh for his own table, that is a mere /imited liberty, and not co- 
extenſiue with the right of the plaintiffs, who can take fiſh at 
all times, and for all purpoſes. * 3 


If this is not a ſeveral fiſhery, it would not be any ſpecies 
of fiſhing, that the law knows. It could not be a free fiſhery ; 
becauſe no perſon has a co-extenfive right with the plaintiffs. 


2s | Mickaclmas Term 72 Ges. 3. B. K. 


3 * as to. 100 being a common of fiſhery, that i is not pretend. 
ed. Therefore, on the whole, we .think it can be no other 


Str Move un; neg than a SEVERAL r and chat the plaintiffs might main. = 
1 ee tain their action, ole counts adapted to ſuch right; and 
I ax ans Conſequently, that the nonfat ſhould be 15 _ * 2 new 
1 tral Fonts." 80 5 
Roux—That the bmi be ſet af de, (without coſts 
a 5) a and a new trial had. 
i 


The End of Michaclmas Term 1771. 12 Ges. RJ 
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January, 177. 


| Kerſhaw v. Cartwright and Pearce, Bail of Saturday 25th 


_ Green 


Writ of error, returnable in the exchequer chamber, If proceedings 


having been brought upon a judgment obtained againſt 384i»? bail re 


1 | r Or towel 
the defendant Green, in this court; and writs of ſcire facias underteklag ts 


having ifſued againſt the bail in the original action in this pay debt and 
court; the faid bail obtained a rule in Eafter Term laſt, for ©*fs, without 


four days after 


ſtaying the proceedings againſt them in this court upon theſe affirmance of 
writs of ſcjre facias, until the writ of error returnable in the judgment, it 

Nuer-cbamber ſhould be determined; they undertaking to 
pay the debt and damages within four days next after the 
AFFIRMANCE of the ſaid judgment, in caſe the fame ſhould 
be AFFIRMED. And the ſaid judgment was afterwards af+ 


firmed in the exchequer-chamber, 


Whereupon, Green (who was the original defendant in this 
court, and the plaintiff in error in the exchequer-chamber) 
brought a writ of error returnable in parliament, to reverſe 
the judgment given in the exchequer-chamber. 


Mr. Lucas then, on behalf of the bail in this court, moved 
for and obtained a rule to ſhew cauſe why the proceedings 
againſt them on the writs of /cire faciat ſhould not be further ; 
tFFed till the determination of the writ of error returnable in 
par liament. | 


Mr. Dunning, on behalf of the original plaintiff in this 
court, now ſhewed cauſe againſt this 1z rule for the further 
ſtaying of the proceedings againſt the bail. He inſiſted that 
they were abſolutely bound down by the expreſs terms — the 

= | former 


-. 


means the final 
 affirmance of it. 
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177 2. former rule To pay the debt and damages within four days 


« next after the affirmance of the judgment, in the exche- 

Kzenmawyv. © quer-chamber.” | e „ 

CA TWII eur 

and Another. 

| ſiarily to be underftood by the firſt rule, was and could only 
be the FINAL affirmance of it. For it would be abſurd to 
ſuppoſe that the bail were to be liable and obliged to pay the 
debt and damages, wHILST it remained 'doubiful and uncertain, 
whether ſuch debt and damages were payable at all, or not z 
and whether the judgment of the court of exchequer-chamber 
might not be itſelf reverſed. © EY 


Tux Cour were of opinion with him 
and made his ant on A nt” 
1 RorE AB0LUTE. 


Rare „, Rex v. Agar and O'Meara, 
Conuſance muſt O N the firſt day of the preſent term, Mr. IFallace moved 


1 in for a rule upon the proſecutor, to ſhew cauſe why cn 
Rance, or ax ance ſhould not be allowed to the Univerſity of Cambridge. 


the firſt day» He had in court, the warrant of attorney, the claim of c 
— 4 ſance, the charter, and the act of parliament. 7 


Tax Court gave him the following rule. 


pon reading the warrant of attorney of the chancellor, 
maſters and ſchotars of the Univerſity of Cambridgez and the 


claim of the cognizance of the indictment againſt the defend- 


ants in this cauſe ; and the proceedings thereon by the ſaid 
chancellor, maſters and ſcholars of the ſaid univerſity, enrol- 
led in this court; and the exemplification of the letters pa- 
tent, and ac of parliament in the ſaid claim mentioned; and 
alſo the certificate of the ſaid chancellor, maſter and fcholars ; 
and the affidavit of the ſaid defendants z it is ordered, 91 
Wedneſday next be given to the proſecutor, to ſhew cauſe, 
why the ſaid claim of cognizance by the faid chancellor, 
maſters and ſcholars, ſhould not be allowed; upon notice of 
this rule to be given to the ſaid proſecutor in the mean time. 


This indictment was found at the quarter-ſefſions at Cam- 
bridge holden on 12th April 1771. It was for an affault ard 
battery committed upon the 18th of March' preceding, by the 
defendants Agar and O'Meara, upon Thomas Fletcher (the 
Univerſity-Printer,) at a publick coffee-houſe in PP - 

| c 


Mr, Lucas replied, that the affirmance intended and neceſ. | 


IM 
7 * 
. . 
- 
= 
*- 
© 
i 
7 4 
£ 
mY 
E 
* 
5 
5 
"A 
* 
1 
4 5 
702 
2 
. 
= 
©": 
inf 
* 
U 
1 » 
by E 
N 
\ 
F. 
> 
= 
l 
* 
ki, 
E 
22 
i 
8 
jw 
* 
i 
LS 
; 
os 
K's 
5 
vi 
* 
* 


6 
= 
5 
: 
& 
* 
; 
I 
3 
. 


1 - 
* 
. 
7 
* 
2 
— 
5 
4 
5 
4 
: 


Hilary Term 12 Geo. 3. B. R. 


The defendant 22 was matriculated upon the day on 
which the indiẽtment was preferred. Both the defendants 
appeared at that April-ſeſſions, in purſuance. of a recogni- 
zance which, they had entered into for that purpoſe before a 
juſtice of peace for the town and county of Cambridge, to an- 
ſwer for the aſſault: but they did not then plead. Where- 
upon a warrant was obtained — the lord chief juſtice, be- 
tween that April. ſeſſions and the next midſummer:ſeſſions, 
againſt the defendants; upon the uſual certificate * That an 
« indictment had been found againſt them, and that they had 
not appeared to it.” The defendants, upon this, entered 
into a recognizance conditioned to appear and plead at the 


then next quarter-ſeſſions. The defendants then ſued out a 


certiorari, bearing teſte on the roth of June (the laſt day of 


Trinity Term,) returnable on the morrow of All Souls, to 
remove this indictment: and they entered into the uſual re- 
cognizance, To plead to it and try it at the next aſſizes for 


« the county of Cambridge.” They appeared, however, at 
the beforementioned midſummer-ſefſſions ;' and, before they 
made any uſe of their certiorart, they moved (by-their coun- 
ſel) to ſtay proceedings on the indictment ; alledging ** That 
« the Univerſity of Cambridge had conuſance of the matter.“ 


But their motion was refuſed. Upon which refuſal, - they 
e the certiorari. Upon the 5th of November following, 
the warrant of attorney, To claim conuſance,” was made. 
And the next day, {upon the 6th) the conuſance is claimed: 


it is alledged by the claim, to be on the morrow of All Souls. 
The conufance avers the defendants to be fellow- commoners 
and the identity of their perſons; and that the offence was 
committed within the juriſdiction of the Univerſity: and they 
produce the exemplification of their patent from Queen Eli- 


zabeth; and put Mr. 7h Mace in their N to claim co- 


W in their names. 


Serjt. Ghnn, Mr. Dates and Mr. le ſhiwed cauſe 
an whe nc 28th January 1772,) againſt this rule obtained 
by Mr. 


« yenient, and have not been nor ought to be favoured,” 
they ſaid that it ought at leaſt to appear that they are bens 
de intitled to ſuch a juriſdiction. Whereas, in the preſent 
caſe, it is ſo far from appearing that both the defendants were 
matriculated members of the Univerſity, that it appears on 
the contrary, that Mr. O'. Meara's matriculation was ſubſe- 


quent to the indictment. And they cited the city of Oxford's 
caſe in 2 Yentris 106, where this privilege was denied to a 
perſon who had been regiſtered in that Univerſity but two 
days; and was then regiſtered merely for the ſake of claim- 
ing we ER But their principal objection was, that a 

claim 
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Rrx b. ASA 
and Another. 


allace. After premiſing a general obſervation 
hat theſe claims of conuſance by Univerſitics are incon- 


I 
> 


| ood ä 
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| 1772. claim of conuſance ought to be made at the ft moment ; ag 
— — other pleas to the juriſdiction of a court mult be: and there- 
Rxx.v. Acan fore this claim ought to have been made on the. firſt ſeſlions, : 
and Another, when the defendants appeared. They ſhould then have 
| claimed the privilege, and inſiſted upon it. Whereas they Wi 
have affirmed the juriſdiction of the other court, by the eon- 

duct they have uſed; and by bringing the certiorari, and not 

making their claim till the return of it in Micbaclmas Term. 

They came too late. They cited the caſe of Leaſngby v. Dr. 

| Smith, Savilian profeſſor of geometry in Oxford, 42 1769, 

9 G. 3. C. B. reported by Serjeant Wilſon, in his 2d volume, 

pa. 406. where the claim of conuſance was refuſed becauſe 

it was neither made in due form, nor in due time. 


Mr. Wallace, Mr. Fackſon, Mr. Pemberton, and Mr. Read, 

argued on behalf of the Univerſity, and in ſupport of the 

= rule. As to Mr. O' earg's matrieulation being ſubſequent 

; to the indictment, they denied the fact; and alledged that 
be was matriculated in the morning of the 12th April 1771 ; 

and that the indictment was not found till the noon of that 

day. However, as the defendants are proſecuted jointly, 

the privilege muſt extend to both. It is the privilege of the 

_ Univerſity, Beſides, matriculation is not neceffary; anc”: 

O'Meara was a fellow-commoner of Peterhouſe, at the time of 

committing the offence. The practice of matriculation at 

Cambridge differs from that at Oxford, as to the time after be- 

ing entered, Both of them were under the diſcipline of the 

Univerſity at the time of the offence committed, The char- 

= IE ter extends to perſons unmatriculated. Mr. O' Meara's ma- 
. triculation was not neceſſary, in Cambridge; either at the 
time of the offence, or at the time of the finding, How- 

ever, the Univerſity were intitled to their E as to Mr. 

Agar. 22 Lib. Afſſiz. pl. 83. As to the caſe cited from 

2 Ventrit 196, there was fraud in nr ons 15 but none in 

this. As to the principal objection “ That they came too 

33 paths : 0 time had been loſt; the claim 

as made in due time. This they endeavoured to prove, by 

recapitulating the ſeveral ſteps taken in the progreſs of the 

affair: (which it is unneceſſary to repeat here, as they are 

particularized before, and will be again.) | 


Tux Cour took time to adviſe, . 
And now Loxp MANSFIELD delivered their. opinion. 
Taking it at preſent for granted, that this claim ought to be 


; S . ; 2 2 1 
& allowed, if made in due time and in proper . — 
5 
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will be proper lirſt to conſider the objection as as to its 5 not be- 2. 
ing made in due lime. 


2 v. —_— 


The eſtabliſhed rule of la is, That conuſance muſt be and-Another, 

“ claimed in the „i inſtance, or at the fr day.“ And 
this muſt be admitted to be a · very proper and Arn 
rule. For, if there were not ſome reſtriction as to the time of 
claiming conuſance inconvenience would enſue. - If the 
claimant was permitted to come at any time, he might ſuffer: 
the cauſe to be almoſt gone through, before he made his 
claim : which would be an apparent prejudice to ſuitors. 
Therefore, if you will interrupt the ordinary courſe of juſ- 
tice, you gte to ſtop the n or Se in tlie firſt 
inſtance. 


Though al 5 ancient ; ofjlations concur in- this opinion, 
yet there has been variety of opinions ¶ Hat ſhould or ſhould: 
«© not be accounted a coming in the firſt inſtance, within the 
cc rule.” And this notion Of coming in the firſt inſtance,“ 
(which ſome have ſaid muſt be * the f day,” others That 
e it muſt, be every day,) is to be expounded, according to 
the authorities, by the true meaning and reaſon of the rule; 
be not, in every caſe, to be ſtrictly confined to the ſame 
t of time. For inſtance, the return of. the original writ, 
in treſpaſs, where place is named, or precipe quod, reddat, where 
land is demauded, may be the jr inftance; becauſe in theſe 
caſes, the 2urit tells where the cauſe of action ariſes, But in 
debt or detinue, tis otherwiſe: for, tis not Lnatun where the 
contract or obligation was made; and therefore, ill theplain+. 
tf bas counted, the claim needs not to be made. So in e 
pleuin, the place where the cattle were taken does not appear, 
till the plaintiff has counted; if it be between ſtrangers. 
But if à replevin is ſued againſt the lord of the franchiſe | 
himſelf, there the lord's claim would come too late, after the ö 
count; becauſe the law, intends that he-4yexv where the tak- 
ing was made, being himſelf a party; and ſo, by not demand- 
ing his privilege on the writ, he gave the court ſeiſin of tke 
2 for, the lord muſt uſe no delay. =; 


Kee theſe authorities two bas: follow, LS theſe 
two propoſitions may be laid down. Firſt, That before a | 
perſon is bound to claim conuſance, he is intended | oy h 
to have had ſome legal notice of his franchiſe being intrenched 
upon: and therefore it is ſaid to be named convsancs; Se- 
condly, That in order to bar him from making the claim, 
there ought to be ſome /aches or default in him; and a time 
ihewn, when he might have claimed it ſooner, after fych ker 
gal notices 

The 
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The court are now v judge upon _— and the cer 
ue ene and Lkdarite, > 


: 


e ogra AGaR - 


and Another, 


Tet us fee then, from the facts * to 1 court, 
whether a time is ſhewn, when the law will Fen that they 
had conuſance of the matter being within their franchiſe ; 
and whether any default has been made, and time lapſed 
when the claim might have been ſooner preferred; and whe- 
ther the court was become fully ſeiſed ed 2 caule, | at the 
time when the claim was actually made. 2 30 1 


The facts ate theſe. The aſſault i is "OR to have been 


committed on the 18th of March laſt, at a public coffee- 


houſe in Cambridge: and it is ſo laid in the indictment. The 
indictment was e and found, on the 12th of April. 
The defendant O' Meara was matriculated on that day: {it is 


not material, on the preſent queſtion, whether it was before 


or after the bill was preferred.) Both defendants appeared at 
the ſeſſions, in purſuance of a recognizance entered into by 
them for that purpoſe before a juſtice of peace of the town 
and county, to anſwer for that affault: but they did not 
plead. Between that April. ſeſſions and the following mid- 
ſummer-ſeſſions, a warrant is obtained from me, againſt the 


_ defendants, upon the uſual certificate of © An indictment be- 


ce ing found and that the defendants had not pleaded. de 
defendants thereupon entered into a ſecond recognizance with 
freſh ſureties, 'To appear and plead at the next quarter-ſeſ- 
ſions The defendants ſued out a certiorari, teſted the 19th 
of June (the laſt day of Trinity Term, ) returnable on the 
morrow of Al] Souls, to remove the indictment; and entered 


into the uſual recognizance © To plead to it, and try it at the 


« next aflizes for the county of Cambridge.” The defendants 
appeared at the midſummer ſeſſions; and, before they made 
uſe of 'their writ of certiorari, moved (by their counſel) to 
ſtay proceedings on the indictment z alledging “ That the 
6 A e of Cambridge had conuſance of it,” Their mo- 
tion was refuſed : and then they produce the certiorari. Upc 

the 5th of November, the warrant of attorney is made, 


© claim conuſance.” Upon the 6th the conuſance is claim- | 


ed : and which-is, by the claim, alledged to be on _ EO” 


row of All Souls. 


Here, then, is legal notice**That the offence was . 


ec and proſecuted too within their franchiſe, on the 12th of 


c April : for, it ſo appears upon the face of the record; and 
therefore is as ſtrong as where the law intends notice from the 


writ, Fm the cauſe of action ariſes i in the caſes Curt 
e 
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The proceedings | upon this indictment have been in the 


uſual courſe, in a court of record within the franchize: and 


the defendants were bound to appear, and anfwer to the in- 
dictment (if found againſt them) at the April ſeſſions. But 


it is not neceffary to determine, That the claim ſhould 
% have been made then. For, they were bound by the ſe- 
cond recognizance, To appear and plead at the Midſummer 
6 ſeſſions: and they did then appear, and made an ineffec- 
tual effort to take advantage of the claim of the univerſity 
againft the juriſdiction of the ſeſſions. | | 5 
Here then is a time ſhewn, when the chancellor, maſters. 
and ſcholars of the univerſity might have made their claim 
And there is no pretence to ſay that the proſecutor did any 
act to prejudice the lords of the franchize, or ouſt them of 
it colluſively, or uſe any artifice to prevent their making 


their claim in due time. But they come too late. They did 


not uſe the writ of certiorari, till after their motion upon the 
claim had been heard and denied : and when the claim was 
in fact made here, the court were in full paſſeſſion of the 
cauſe, upon the writ of certiorari, which was returnable upon 
the Morrow of All Souls. ow | 


THz clan muſt be DISALLOWED 3 
. 


Tux RULE DISCHARGED. 


* 


Roſs verſus Johnſon and Dowſon. 


N action of trover was brought by Hugh Roſs eſg; againſt 
John Fohnſon and William Dowſon, for certain goods 


mentioned in the declaration. Not guilty” was pleaded, 
and iflue joined. The cauſe came on to be tried at Guildhall," 


before Lord Mansfield, at the fittings after Michae/mas term 
1771: when the plaintiff was nonſuited, ſubjeC to the opi- 
nion of the court on the following caſe. 


* 


1772. 


Rex v. AGA 
and Another, 


Tueſday, 4th 
February, 1772. 


Caſe not traver 
lies againſt 
wharfinger or 
common carrier 


for goods ſtolen 


or loſt, 


The goods in queſtion, being the property of the plaintiff, 


| were delivered by the captain of a veſſel, to the defendants as 


wharfingers, for the uſe and upon the account of the plain- 
tiff, to whom they were directed; but were folen or leſt out 
of their poſſeſſion; and afterwards, before the commence- 


wo F. defendants ; 


. 


ment of this action, were demanded by the plaintiff of the 
R ; 
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2 


17 7 2. defendants; to whom he tendred the wharfage for the ſame; 
== but che goods were not delivered to him. ; 


Ross Vo 
Jon n son and 


Another, The queſtion for the opinion of the court was, Whether 
& this action will lie.“ | gy 


If the court ſhall be opinion © That this action will lie,” | 
then the nonſuit to be ſet aſide; and a verdi entered for 
the plaintiff, for 92 J. damages and 4os. coſts, | 


yg by re bs 


Mr. 1M ansf:cld, for the plaintiff, argued, that trover would 
lie. a N | | 
In trover, nothing more is neceſſary to be proved, than 
the property being in the plaintiff; and that the deſendant 
has converted them. It is not neceſſary to prove actual con- 
verſion. | | | 


S Ayr My „ 


A demand and non-delivery are evidence of a converſion ; 
and are ſuſſicient, unleſs the defendant can give ſome legal 
excuſe for the non-delivery, The goods being ffolen or loft 
is no excuſe to a in ger, who takes them for hire. Jſaach 
v. Clerk, Moor 841. A pawnee is bound to deliver the 
goods pawncd. | | 
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Mr. Walker, contra, for the defendants, argued that this 
action of ?rover could not be maintained. Trover can't be 
maintained, unleſs the defendant uſes the plaintiff's property 
as his own, Goods may be withholden by a perſon who has 
a lien upon them : and he inſtanced in pawns, diſtrefſes, and 
carriers detaining till paid for the carriage. Bare withhold- 

ing is not making uſe of them as his own: and without that, 
trover will not lie. He was not obliged, he ſaid, to main- 
tain «That no ether action would lie: it was enough for his 
purpoſe, © That the preſent action will not lie.“ A de- 
mand and refuſal is only evidence of a converſion. And - 
ver will not lie for mere negligence, for lofing the goods, 
without any actual wrong, And ſo is 2 Salk, 655. on trover 

_ againſt a carrier, for loſing a box. ” | 


F TT 


Mr. Mansfield agreed, that where a lawful reaſon is ſhewn 
for not delivering the goods, the defendant is not to be con- 
fidered as guilty of a converſion, But here is no lawful rea- 
ſon ſhewn, why they are not delivered: and therefore the 
mere non-delivery does amount to a converſion. If they are, 

in fact, loſt or ſtolen; what is that to the owner? It does 
| not 
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not alter the obligation which the defendants are under to de- 


liver them to the owner : nor can the owner know what is be- 
come of them. 


Ln MaxsFiELD declared his diſapprobation of non- 
ſuits, founded upon objections which had no relation to the 
merits of a cauſe. But he looked upon it as eſtabliſhed upon 
principles and authorities, that trover would not lie in the 


preſent caſe ; but chat it muſt be an action pon the caſe. 


It is impoſſible, he fald, to make a diſtinction between a 
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1772. 
; 
Ross v. 
12 N SON and 
Another. 


wharfinger and a common carrier. They both receive the 


goods upon a contract. Every caſe againſt a carrier, is like 


the ſame caſe againſt a zuharfinger: but, in order to main- 
tain trover, there muſt be an injurious converſion. This is 
not to be eſteemed a refuſal to deliver the goods, 'T hf cant 
deliver them: it is not in their power to do it. It is a bare 


omiſſion. 
' Mr. Juſtice As rox agreed that this being a hen 


omiſſion, and no evidence of a converfion, trover would not 
lie; but the clear remedy was by action upon the caſe. And 


he cited 1 Ventris 223. Owen v. Lewyn; where Hale ſaid, 


That if a cartier loſeth goods committed to him, a gene- 


& ral action of trover doth not lie againſt him.“ 


Mr. Juſtice WII Es and Mr. Juſtice AsH r con- 
* in 3 with his lordſhip and Mr. Juſtice As ToN, 


Tx Count ordered that the NONSsUIT 
ſhould ſtand. 


Beck on the Demiſe of Fry v. Phillips 


TH I'S was an ejectment tried at the aſſizes for the city 


and county of Briſtol, on 16th of Auguſt 1771, before 
Mr. Juſtice Blarhfone a verdict was found for the plaintiff, 
ſubject to the opinion of this court, upon the following caſe— 


William Jones eſq; was ſeiſed in his demeſne as of fee, of 


à certain garden and ſummer houſe, (which are the premiſſes 


in queſtion in this aCtion 3) and being ſo ſeiſed, demiſed the 
ſame, by indenture of leaſe, bearing date 24th "March I721, 
to one Richard Hicks of the ſaid city of Briſtol, grocer, to hold 
from 15th March 1721, for 99 years, if the ſaid Richard, 
Sibella his wife, and Hannah their daughter, or either of 
them ſhould ſo long live; under the yearly rent of four 
pounds ſterling, Richard Hicks by virtue thereof entered, 
and was poſſeſſed of the ſaid term. Being a trader, he after- 

R 2 | wards, 


Tueſday, 4th 
February 1772, 


Aſſigument of 
leaſe legal, 
though neither 
ſealed delivered 
or ſtampt, upon 
the peculiar eir- 
cumſtances of 


the caſe. 
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wards, in the year 1722, committed an act of bankruptcy 
and a commiſſion iſſued; and he was duly declared a hank. 
rupt ; and the commiſſioners afterwards aſſigned the premiſſes 
and the term and eſtate of the ſaid Richard Hicks therein, by 


indenture bearing date the roth day of January 1722, to 


Robert Addiſon, Themas Elbridge, and William Barnes. The 
ſaid Robert Addiſon, Thomas Elbridge, and William Barnes, 
being ſo poſſeſſed of the ſaid term, afterwards, by indenture 
bearing date in the year 1722, aſſigned the ſaid premiſſes, in 


. conſideration of twenty pounds, to Edward French, M. D. 


The ſaid Edward French, by virtue thereof, entered upon 
the premiſſes, and was poſſeſſed of the ſaid term, until the 
time of his death. Richard Hicks and Sibella his wife de- 


| parted this life in or about the year 1725 : Hannah Hicks is 


{till alive. The ſaid ' Edward French, in or about the year 
1747, departed this life; having firſt duly made and pub- 
liſhed his laſt” will and teſtament, and thereof appointed his 


wife Elizabeth ſole executrix. She duly proved the ſaid will, 


and poſſeſſed herſelf of the ſaid term, as executrix as aforeſaid ; 
and being ſo poſſeſſed, afterwards, by writing under her 
hand, indorſed on the boek of the aforeſaid indenture the 
following words, viz. © I affign all my title to this garden, 


ee with a large roller equipped with iron, 10 Mr. Thomas Pe- 
cc ninton, for fix guineas, received 4th May 1744. Eliza- 
C beth French.“ The ſaid writing was neither ſealed or deli- 


vered by the ſaid Elizabeth French, nor ſiampt according to 
law. (The garden in the ſaid writing mentioned, is the pre- 
miſſes in Velen The ſaid Thomas Peninton entered upon 
the premiſſes by virtue thereof; and poſſeſſed the ſame until 
the 22d February 1749. Afterwards, the ſaid Thomas Pe- 
ninton, by writing under his hand, indorſed on the back of 
the aforeſaid indenture the words following; to wit,“ I 
« gn all my title to the garden within mentioned to Mr. 
« Fohn Fry, for four pounds ſterling received of him the 
c 22d of February 1749. Thomas Peninton,” 


The ſaid writing was ot ſealed nor delivered by the ſaid 
Thomas Peninton, nor ſtampt according to law. (The garden 


therein mentioned is the premiſſes in queſtion in this action: 


the ſaid 7h Fry, is the leſſor of the plaintiff in this action.) 
The ſaid % Fry immediately thereon entered into and poſ- 
ſeſſed the ſame, until the year 1756. Elizabeth French de- 
parted this life in the year 1749 having duly made and pub- 
liſhed her laſt will and teſtament, and thereof appointed 
John Sealy executor z who duly proved the ſaid will, but never 
entered upon the premiſſes in queſtion, nor ever poſſeſſed the 
ſame, nor did any acts of ownerſhip thereto relating, until 
the time of his death, which happened in the year 1760. The 
ſaid John Sealy, on the 19th day of February 1760, mw 
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made and publiſhed his laſt will and teſtament, and thereof 
appointed his ſons, John, William, and Edward, executors. 
John only proved the will, and took upon himſelf the execu- 
torſhip of the ſaid eſtate and effects. 
entered upon the premiſſes in queſtion, nor ever paſſeſſed him- 
ſelf in any manner thereof, or did any acts of ownerſhip 
thereto: relating. ohn Fry gave up the poſſeſion of the ſaid 
premiſſes in the year 1756. And thereupon the ſaid William 
Jones, being ſeiſed thereof in manner aforeſaid, entered upon 
and demiſed the ſaid premiſſes to the ſaid Thomas Phillips, 
from the 24th day of une then next enſuing for 99 years, 


if the ſaid Thomas Phillips, Mary his wife, and ohn Hum 


phries of Briftol, book-kdeper, ſhould ſo long live; under the 
yearly rent of 4 J. ferling. The faid Thomas Phillips, by vir- 
tue thereof entered, and was poſſeſſed thereof, and hath 
continued in the poſſeſſion thereof ever ſince until the pre- 
ſent time. The ſaid Thomas Phillips is the defendant in this 
action: and he hath, at a very great expence, improved the 
premiſſes, by ſundry buildings thereon erected; ſo that the 
ſame are become of the annual value of 271. 


That on the ſecond of April 1770, the aforeſaid Joh” 
Sealy, executor of John Sealy deceaſed who was the executor 
_ of the aforeſaid Elizabeth French, by indentures of that date 
duly executed under his hand and ſeal, aſſigned all his right 
and intereſt and eſtate in the premiſſes in queſtion to the ſaid 
John Fry; the ſaid defendant Thomas Phillips ws at that 
time in poſſeſſion of the ſaid premiſſes in mannerAtoreſaid ; 
the ſaid John Fry having not been in poſſeſſion thereof ſince 
the year 1756, as aforeſaid ; and the ſaid How Sealy having 
never entered thereon, or any ways poſſeſſed the ſame. 


The ſaid John Fry, on the ſaid 2d of April, demiſed to 
the plaintiff; who entered, and was poſſeſſed. And the de- 
fendant ejected him, as in the declaration mentioned. And 
thereupon a verdict is found for the plaintiff, ſubjeCt to the 


opinion of the court of king's bench Whether any thing 


6 paſſed to the ſaid Jahn Fry, by the ſaid indenture of aſſign- 
« ment of the ſaid hn Sealy made upon the 2d of Apri/ 
& 1770, in manner aforeſaid.” | 


This cauſe had been formerly before the court, ſo long 
ago as on Friday 23d November 1770, upon a former ſtate 


of the caſe, which included the evidence given of the com- 
miſſion of bankruptcy. It was then argued by Serjeant Bur- 
land for the plaintiff, and Mr. Hobhouſe for the defendant :; 
and the 


Ky: « the 


The ſaid John neuer 


argument turned upon two points; 1ſt « Whether 
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ner 300. and Halt 263. Therefore a right of entry not be- 
ing aſſignable; and this being only a right of entry; this aſ- | 
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tc the evidence ſtated was ſufficient to prove the conimif. 


« ſion 3” 2dly “ Whether any thing could paſs to Fry, by 
c the * from the executors of French.” And the 
court, being of opinion with the defendant's counſel, on that 
argument, That the evidence was not ſufficient to prove 
©< the commiſſion,“ ordered the poſtea to be delivered to the 
defendant ; Lord Mansfield then obſerving, that this deter- 


mination upon the firſt point ſerved the counſel the trouble of 


a long and learned argument on the ſecond. * 


| However, it in the event, it happened not to fat this effect. 
For, a new ejectment being brought, and a new caſe ſtated, 
(namely, the one abovementioned,) it came on again before 
the court on Friday 1 5th November 1771; and was argued by 
Mr. Moyſey for the plaintiff, and Mr. Hob horſe for the defen- 
dant. The only queſtion then was © Whether any thing * 
* ſed to Fry, by the indenture of aſſignment.” 


For the plaintiff, it was urged, that in an ejectment there 


is no need to have recourſe to a right of entry. Beſides, here 


the intereſt is a chattel real. There was a poſſeſſion in Fobn 


Sealy the aſſignor, ſufficient to enable him to convey. Smartle 
v. Williams, 3 Lev. 388. Fry, being tenant at will to Mrs. 
French, could not diſpoſſeſs his leſſor. Ponſſey v. Blackman 
cited in x Burrow 112. But even ſuppoſing and admitting 
that there was no conſtruCtive poſſeſſion in John Sealy the af 
ſignor, there was no offer or diſpoſe bf him : and 
without An actual ouſter or diſpoſſeſſion, his aſſignment is 
not invalidated. Bruerton v. Rainsferd, Cro. Eliz. 15. 


For the defendant, it was objected that nothing could paſs 
to the leſſor of the plaintiff, from John Sealey the aſſignor; he 


being out of poſſeſſion. Co. Lit. 240. Dalifon 8 1. Cro. Eliz, 15, 


Bruerton v. Rainsford. Blunden v. Baugh, Cro. Car. 302. 
Smartle v. Williams, 3 Lev. 387. and 1 Salk. 245. S. C. 
Stephens v. Hanham, 3 Lev. 312. and 4 Mod. 48. and Skin- 


ſignment is void. 1 Leon. 166, 1 Anderſon 66, 77. Plow- 


den 81, 87, 88, 89. Dyer 74. pl. 19, 20. C. Littleton 369. 


The ancient mode of ejectments, ſealing the leaſe upon the 
land, ſhews the neceſſity of poſſeſſion, as well as of a right 


of entry. And even now, upon a vacant poſſeſſion, the 


leaſe muſt be ſealed upon the land. Here, the aſſignor 
had, at moſt, but a right of entry. It is true, that by the 
Pry indorſement of the executrix, Peninton became tenant 


at will; and his poſſeſſion was, by conſtruction of law, 
the poſſeſſion of the aſſignor. But a tenant at will can't 


_ 
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W * Lit. 37. 2 Ro, Abr. 46. Cro. Car. 302. 1772. 
Blunden v. Baugh. Powſley v. Blackman, Cre. 2 . 
Whether the doctrine of election applies to this caſe, or not, Bcr on 
it is equally againſt the plaintiff: ſo, whether he was ouffed, 3 
or in poſſeſſion. Here has been a ſpace of 20 years, writh- 4 
out any act of ownerſhip. Therefore he can't elect to be in 2 
poſſeſſion: both his entry and his action are gone. He is too 

late to make any election, in point of time: above 20 mw 


have run, ſince the conſtructive ouſter. 


bs reply, it was obſerved (amongſt other things) that no 
pcquieſcence can amount to a diſſeiſin, which is a tort z and 
that there muſt be an adverſe poſſeſſion, to bring it within 
the ſtatute of limitations. And it was ſaid, that this deed 
was rather a confirmation of Fry's inchoate > right, than an 


6 | 


Loxp MANSFIELD —If you go upon the dectien, the 
circumſtances are material. Where you have the right of 
poſſeſſion, you are not diſſeiſed. If you are reduced to a 
right of action, that is another thing. A material part of 
this caſe is not fated; viz, © WIr Fry gave up the poſſeſſion 
<< in 1746.” I wiſh this to be ſtated ; and the confi We 


pes which he did it. 


It was anſwered, that it was apprehended at Zhat time, 
« That the cgſtui qui vie was dend; on ſhe wag in fact 
alive. 4 5 ; 


Lord MansFIiELD—That ought to be ſtated or found. 
Fry had the whole right. If he gave it. up by miſtake, he 
—_ not to be bound: if he received a confuleration, he ought 
a be bound. 
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Adjourned till Tueſday. 


8 


On n Tweſday, Igth November 17 7. 


Lonp MANsFIELD told the counſel, that a poin: id 
occurred to the court, which had not been mentioned in the 
argument : : which was this. If the indorſement oy the 
executrix carried a legal intereſt in the term to Peninton 
from Elizabeth French; and Peniuton's indorſement to Fry had 
a like effect; then Fry had the whole leaſe in him: and by the 
ſtatute of frauds, it may be aſſigned by a * note in qwriting. * V. 29 C. 3. 
And ſuch a note in writing needs not to be either ſealed or de- © 3. $ 3+ 

livered or ſtampt, as a deed muſt. And his lordſhip mentioned 
a caſe in the common pleas, in Trinity term 1755, 28 & 29 


G. 2. between Farmer, on the demiſe of Earl, and Rogers: 
in 
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that the laſt mentioned caſe cited from my 3drvolume, pa. 


tereſt in this term might be aſſigned by a note in writing. 


and then aſſigned in the ſame manner to Fry. The executor 
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in which, Mr. Juſtice Alen ſaid he was concerned; and 
that it is reported in a book publiſhed by the preſent Lord 
Chancellor. It is alſo reported by Serjeant Wilſon, in his 
2d volume, pa. 26. He ſays it was reſolved, © That it ap- 
« pears by the ſtatute of frauds and perjuries * that a leaſe 
« for any term of years may be created by writing, without 
ce deed; and that the ſame may be ſurrendered by deed, or 
cc note in writing. And the court held that there was no oc 
& cafion for any ſtamp-duty upon the note or indorſement, 
e it not being a deed.” So in the preſent caſe, the legal in- 


Mir. Juſtice AsToN was of the fame ſentiment. Eli. 
zabeth French, by writing under her hand, indorſed on the 
back of the indenture, aſſigned to Peninton. This writing 
was neither ſealed, delivered, nor ſtampt. Peninton entered, 


of Elizabeth French had nothing to convey. 


Lord Mans#iELD—The court muſt take the 2vþole of 
what is ſtated in the caſe: and upon the whole of the caſe, 
the plaintiff has a right. Therefore let it ſtand in the paper for 
the next paper day: and if Mr. Hobhouſe deſires to argue it, he 
will be at liberty to do ſo. | 27-3 


On which day (Tueſday 4th February 1772,) Mr. Heob- 
Loe being ill, it was adjourned. '/ 


| Mr. Juſtice WII LES mentioned the caſe of Harker 
and Others againſt Birkbeck and Others, Tr. 4 G. 3. B. R. 


ante 1557, 1563. 


On 7th February I 772, the cauſe ſtanding in the paper; 
and Mr. Hebhouſe not being come to town, nor any other 
counſel defiring to argue for the defendant. 


Mr. Juſtice W1LLEs and Lord MaxsFtrD obſerved 


1557 and 1563. (which was a queſtion about an unſtamped 
writing ſigned by a perſon who had no intereſt in the ſoil, for 
the purpoſe of digging and ſearching for lead-ore,) did not 
contradict their preſent opinion That the aſſignment now 
*in queſtion was ſufficient, though neither ſealed delivered 


« or ſtampt.“ 
Tus CovurrT therefore ordered the 


PosTEa to be delivered to the PLAINTIFF: 
95 Note 


— 
* 
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I have reaſon to think that the objection meant to be Bren on 
urged on behalf of the defendant, was, That the Demiſe of 
« aſſignment ought to have been by deed; and that 7 
& ſuch deed ought to have been fampt ;” and that his 
own counſel were not really of opinion that -the ob- 
jection ought to prevail. e 


Mace, qui tam” &c. verſus Lovett. Tuecday rm 
8 5 : | f February 1772. 
| T I'S was a gui tam action on the ſtatute of uſury. The Declaration 


record had been made up ready for trial, in Trinity ien garn, 
term laſt: but it was withdrawn by the plaintiff*s attorney, after peat 1 | 
upon his diſcovering a miſtake in the declaration, reſpeCing Pave 8 
the ſum lent. 5 n ndnd withdraw = 
+ by plaintiff. 


I o counter motions had been made, in the former part 
of this term; viz. the defendant had obtained a rule to 
fhew cauſe why judgment ſhonld not be entered for him, 
as in caſe of a nonſuit: and the plaintiff had obtained a rule 
for the defendant to ſhew cauſe why the declaration ſhould 
not be amended. The amendment prayed* was in the ſum 

| lent; namely, to alter it from 100 J. to 88 /. for, the defen- 
dant was charged by the declaration, to have taken 12 per 
cent. upon 100 J. whereas, in fact, only 881. walWtually 
paid. RX Le 


Cauſe was now ſhewn, upon both the ſaid rules. 
| 

As to the amendment. | . | i! 
if | 


Mr. Dunning and Mr. Mansfield, on behalf of the defen- Al 
dant, argued againſt it. They ſaid it was making a new | ill 
charge : it was to alter the quantum of the ſum alledged to Wi 


It is a new offence : the penalty is varied. The ſole object | ih 
of the application is in order to get rid of the protection | 
of time ſo neceſſarily given in actions of this kind. They — 
cited a caſe of Hodges v. Teale; (in which it was ſaid, that | | | 

Mr, Mansfield was concerned,) as being like the preſent i 
caſe, only after trial ; where Mr. Norton moved to amend, |. 

in a gui tam aCtion, againſt an attorney, and was refuſed, | | | 

becauſe it was a new charge and materiallychanged the offence. 


Mr. Wallace, on behalf of the plaintiff, argued in ſupport 
of this rule for amendment. It is amendable, whilſt in paper. 
| | 7. IV 
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We withdrew our record. It has never been tried: and till 
a verdict, it is not conſidered as being upon record. The 
caſe of Bondſieid, qui tam, and Miller, Mich. 1 Geo. 3. B. 


R. (v. ante, vol. 2. pa. 1098.) is preciſely this cafe. Here, 
the perſon is the ſame as before; the penalty is leſs. 


Logp MaNsFIELD was not in court. 


Mr. Juſtice Asrox ſtopped Mr. Wallace; the court 
being fatisfied that in this caſe the amendment may be made. 
The court have gone a great way in allowing amendments, 
towards the attainment of juſtice. They — amended 
in caſes where the limited time of bringing an action would 
run againſt the plaintiff, if he were to = put to bring a new 
one: ſo was the caſe of the“ Ducheſs of Marlborough v. 
Widmore. There is no diſtinction between qui tam actions, 
and civil actions, where an amendment at common law is 
applied for. The court won't alter the charge, indeed. 
But the amendment here prayed will not do that: it is only 


to alter the ſum of 100 J. into a lefs ſum of 88 J. and the 


penalty will, conſequently be reduced. Bond, gui tam, v. 


Miller, was like this caſe. However, the amendment muſt 


be upon payment of colts. 


Mr. Juſtice WiLLEs concurred. And he likewiſe 
obſerved that it was to een the ſum, not to increaſe it. It 
is a me ſlip. The courts are now liberal in permitting 
amendments. Bond and Miller is like this caſe : but the at- 
torney's caſe that has been mentioned, where Mr. Neortor's 
motion to amend was refuſed, made a new cauſe of aCtion : 
one of the charges againſt him was upon one act of parlia- 
ment ; the other upon another. 


Mr. Juſtice ASHHURST (who was juſt now gone out 
of court) had left (Mr. Juſtice Willes ſaid,) with Mr. Juſtice 
Hilles, his concurrence in the ſame opinion. 


Per Curx'—Rule for the amendment 
made ABSOLUTE. 


The End of Hilary Term $778, 12 Geo. 3- 
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NOTHER GEnTLEMan having lately undertaken 
the like taſk of publiſhing © Rey@rTs of Cass 
« adjudged in the court of King's Bench ;> and having al- 
ready printed a large folio volume of them, beginning with 
this ſame Zafter term 1772, 120 Geo. 3, and ending with, 
N and including fichaelmas term 149 Geo. 3; and having ex- 
preſsly declared in his preface, © That he has a ſecond vo- 
WT © lume preparing for the preſs ;” a decent opportunity is 
thereby given to me, of retiring : which, perhaps, I ought 
to have done much ſooner. However, it will be reaſonably 
expected from me now, that I ſhould take Horace's hint, 
« Solvere & ſeneſcentem equum”; and conclude this fifth vo- 
lume of my ReyorTs, at the point of time where Mr. Let 
begins his firſt volume. And I am the more deſirous of em- 
bracing this opportunity, leſt I ſhould ſeem, (if I were to 
proceed further,) to ſet myſelf up as a competitor with any 
other Reporter: which is as far from my intention, as it is 
from my inclination, 
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* Solve ſeneſcentem maturè ſanus equum, ne 
Peccet ad extremum ridendus, et ilia ducat. 


Epiſfolar. lib. ep. 1. ad Macenatem. I. 8, g. 


THE END OF THE FIFTH VOLUME, 
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Contained in #his Volume, 
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F OR money had and received to plain-| 


Fi ue, does not lie for Ea India 
srock. Page 2592. 


Againſt dne partner alone, where there 
are ſeveral, and the demand is upon 
the partnerſhip—This muſt be pleaded 
in abatement : It can not be given in 
evidence; for the not pleading it in 

abatement, is à waver of the objec- 
tion. 2613, 2614, 2615. 


On a joint boyd can not be brought 


againſt one of the obligors alone : 


And if it appears upon he face of 
the declaration, it may be moved in 
arreſt of judgment. ibid, Otherwiſe 
malt be averred. ibid. 


Againſt a carrier will lie in the name 
of the confignor, upon his agreement, 
2680, 2681. See Carrier. 


Where a common carrier and 2 wharf. 
inger are not diſtinguiſhable, as to 
goods delivered; and where 7rover 
will not lie, but it muſt be an action 
upon the caſe, 2827, See Trover, 


Trover will not lie againſt either of 
them, where the goods are Holen or | 
Vor, V. | 


N 


3 


/ 


bot: But the remedy muſt be by 
action upon the caſe. Page 2827. 


Idmittance. See Surrender. 


Surrender and admiſſion make but one, 
title; which i not complete till ad- 
miſſion. They are different parts of 
the /ame conveyance: The former, 
the ſubſtantial part; the latter, ths 
formal. The admittance muſt follow 

the ſurrender ; and ſhall relate back 
to it, and operate from the time of 
it. The lord is compellable, by 
mandamus or decree, to admit. He 
is only an i#//rument. After admit- 
tance, the heir of the ſurrenderee 
who died before admittance, is in 
by the perſon who made the ſurren- 
der, and not by the lord: And ſuch 
heir is in by aeſcent, and not by pur- 
chaſe; 2785 to 2787. | 


Such heir ſhall not avoid the free-bench 


of the widow, upon the objection 
of her huſband's dying: before ad- 


£ 


mittance. 1. 
2tidavit— 
Of a juryman, can not be read as to what 


he thought or intended, when he gave 
the verdift, 2667, dee Libel. 
9 | . 
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A Table of the Principal Matters. 


: | 


Amendment 


Of a judgment againſt an execntor, de 
Bonis propriis, by making it de tonis 
teftatoris, fi, ic. ; et fi non, tune de 

 bonis propriis,— Amended as a miſtake 
of the clerk : (contrary to 1 Ld. 
Raym. 182.) Page 2731. | 


In a gui tam action for uſury, the de- 
claration was amended, by altering 
100. (the ſum ſtated to be tent,) 
into a leſs ſum of 88/, And this 


was after the record had been made | 


up, carried down to trial, and with- 
drawn by the plaintiff, 2834. 
Fupra, 1098, 1099. 

Appeal of Death. 


The method and form of proceeding 


upon it. 2643 to 2657. And again, 


page 2793 to 2802. | 
If the defendant had had his clergy, it is 
a good bar to an appeal. 2801. 


Alignment 
Of a term—may be by a note in aurit- 
ing; without either /ea/, deliwery, or 
flampt. 2832, : 


Jones granted for 99 years, if three 
perſons ſhould ſo long live. Two 


of them died. The executrix of the | 
* grantee aſſigned to Peninton, by an 


indorſement on the leaſe, in theſe 
words. I aſſign all my title, &c.” 
Which wwriti/ng was neither /ealed, 
delivered, nor fampt. Peninion en- 


tered, and exactly in the fame man- 


ner aſſigned to Fry, Fry entered, 
and was poſſeſſed; but in 1756, 
gave up the pallelſfen. The executrix 
of the grantce was then dead. Her 
executor had never entered, or. done 
any act of ownerſhip ; but in 1770, 
he regularly afigned to Fry : But 
at that time Phipps was in poſſeſſion, 
under a grant from Jones, made to 
him upon Fry's giving up poſſeſſion. 
Queſtion— Whether any thing 


— 


JV. 


| Afring, &c. cuſtom-houſe officers in the 


| © tioned aſſignment made to him by 

*© the executor of the executrix of 
the grantee ; which executor him- 

* ſelf never was in poſſeſſion.” Which 

queſtion the court did not determine ; 

becauſe, upon the whole of the caſe, 
Fry had a right. Page 2832. 


Fuffioneer— J 


Is liable to the bidder's action for the. 
.  defofit ; where the bidder has ſuffi. 
cient reaſon not to proceed. 2639, 
2640. And his paying money into 
court is an acknowledgment that he 
is liable. ibid. 


as. WA FRET , 


Averment. See Pleading. 


It may be averred as a fact, „That a 
&« [atitat was proſecuted in vacation 
e time:“ though it is void, if zefled 
out of term, 2588. 


— 
© * 


Bail. 


Pzxsons committed on 13 & 14 
C. 2. c. 11, ect. 6. For forcibly re- 


execution of their duty, to REMAIN 
in priſon till the next quarter-/eſſions, 
can not demand to be bailed, as of 
right, 2642. 


2 00m 08 Beg #60 


| 


Common bail ſhall be accepted, in an 
action upon a judgment of nonſu1t 
merely for cosrs. 2660, 2661. 
Jide ſupra, 2117, 2118. 


Surrender of the defendant before the re- 
turn of the writ is no reaſon for ſtay- 
ing proceedings upon the bail- bond. 

Nothing can be a performance of 
the condition of a bail- bond, but put- 
ting in bail. 2683. 


Special + Common—The aflidavit made 
for the purpoſe of holding to ſpecial 
bail had only one famp, and joined 


<« paſſed to Fry, by the laſt men- 


debt and nfſumfpfit together, 'T his 1s 
| | an 


an impropriety: And the defendaiſt 
was diſcharged on common bail. Page 
2690, 2691. FA 


againſt them until the affirmance of 
the judgment, they wi 


the affirmance ; this is to be under- 
ſtood a final affirmance. 2820. See 
Error. 


Banhrupt. 


Petitioning 'creditor's debt was of more 
than 15 


miſſion, without objecting. This 
objection ſhall not afterwards be ta- 
ken by a third perſon. 2628 to 


v8 


Bill of Exchange. 


The indorſee of an inland bill of ex- 
change, tendred the bill for accep- 
tance: The perſon upon whom it 
was drawn refuſed to accept it. The 
indorſee kept the bill three weeks, 
_ avithout giving notice of ſuch refuſal, 
The drawer remained ſolvent during 
' thoſe three weeks ; and then failed, 
before the bill became payable. 
The 1% falls upon the indorſee, who 
neglected to give notice of the refuſal 
to accept it. 2672. | 


Wonds — 
Joint; and action brought againſt one 


obligor only, 2611 to 2614. See 
Action, Pleading. | 


Bꝛidges. 


If a bridge becomes of public utility to 
the county it ſhall be repaired by the 
county; though not originally built 
at the county expence. But if the 

porn who made it for his private 


nefit, continues to receive that pri- 


Undertaking that, on faying proceedings | 


pay the| 
debt and cofts within four days after | 


| medy is by action on the caſe. 


x years ſtanding: But the 
"bankrupt had /ubmitted to the com- 


A Table of the Principal Matters. 


| Ax action lies againſt him, in the 


name of the confignor, who agreed 
with him, and was to pay him : And 
the carrier has hothing to do with, the 
weſting of the property, as between the 
conſignor and the confignee, Page 
2680, 26681. <5 | | | * 
Where goods delivered to a common 
carrier (or to a wharfinger) are ſlolen, 
or loft, trover will not lie: The re- 
2826. 
2827. See Trover, 3 


* 


$ 


Cafes doubted or denied. 


2 Ld. Raym. 1280. The queen agaioſt 
the inhabitants of Barkin, &c. See 
Pur: Ta, 2636. 


be printed. 2658, 2659. 
Moore 635. Ram. 
v. Gola. 
Cro. Fac. 74. Her- 
ton v. Horton. 
Villars v. Parry and Moor. 1 Lord 
Raym. 182. | That a judgment 
s againſt-an-executor, de bonis pro- 
priis, is not amendable.” 2731. 
See Amendment. Fi: 


a 


2609. See Deviſe, 
Term of Tears. 


Churches 


New-—The anew incumbents are not in- 
titled to the profits, till the agree- 
ments and ſettlements be made and 
take effect. 2704. | 

The words Dues and profits”? (in 10 
Ann. c. 11. § 16.) include ſurplice 
fees, as well as ſtrict dues. 1bid. 


Claim 


Of conuſance. 2820 to 2826. See Co- 
nuſance. | 


Commitment. 


A warrant of commitment in execution, 


vate benefit, he himſelf ſhall repair it. 
2597» 2598. Eb ( 


S2 | abbem 


# 


Bunbury's Reports treated as very loſe 
notes 3 which he never intended to 


after a convidion, muſt ſhew $%efore 


4 Table of the Principal Matters 


#vbom the aria was, and ſach 
. Perſon's authority to convict. Page 
2684 t to 2686. > 9% 


"with. 


Is an office. of civil uff, to which| 
a a naturalized Foreigner is not eli igible. 2 


2787 to 790. 3 


| Contralt— | 
Upon the Jurvivorſhip etna two fa- 


thers, one of whom was then actu- 
ally dead, but the fa# unknown to 


the contractors. | | See 


2804, 2805. 
Wager. e NOT 


Conveyance. 

dll the ſeveral parts and ceremonies ne- 
ceſſary to complete a conveyance ſhall 
be talen together ; and operate from 


the Jubſtantial © ' part, by relation, 
2787, See Admittance, * 


5 5 Conulauce— 


Muſt be claimed in the firſt inſtance or 
at the fir/t day. 2824, 2825. But 
1ſt. None is bound to claim it, until he 
intended by law to have ſome legal no- 


tice of his franchiſe being intrenched 


upon. #lid. 


2dly. In order to bar ſuch claim, ſome | 


laches or default in him ſhould be 
ſhewn ; and that he might have 


claimed it ſooner after ſuch notice as | 


above. ö ibid. 


Cepyhotders, and Cuſtomary Te- 
TE nauts. 


'The diference between them. 


2766, 
el. e . 5 


Cozpozation, Cozpozatoz. | 


No election, on a Bx, made by far- | 


pri e, can be valid. 2682. 


* 


44 


77 


** 


| 
| — 
bs 


„ 


| Of * all the reſt and reſidue of his ate, 


Where there is a u/ual method of nozic 

ſuch uſual rl pt not be * Cs 
with, nor an election good — 
it; unleſs all the perſons who have 
2 right t to notice, are actually ſum. 
moned, and unanimouſly 


Page 2682, | 


' Coſts. 


An attachment for non-payment of the 
may be moyed. for on the laſt day of 
a term. 2686. See Pragice. 
Where a _ went down to trial 
and went off as a remanet, the coſts 
always uſed to attend the final event 

of a future trial; But this' was con- 
fined to the 6 caſe of a remanet, 
Both courts (B. R. and C. B.) have 
now extended this to other * 
caſes. 2% yy 


Cuſtomhoute-Officer— 


Seizing goods not ſeizable—trover les 
2657 to 2659. N 


it 


hs. 


. * bo c——_— 3 


Damages 
Cay not be ſevered, where the 


count is of a joint treſpaſs, and the 
Jury find the defendants guilty of a 
joint treſpaſs. 2792. 
In ſome other caſes, here the treſ. 
paſſes are joint, the books differ, whe- 
4 gs may be ſevered or not. 
: id. . | 


Devile. 
Whether a perſon can take as heir male 


of the body, without being alſo heir 
eneral. 2615 to 2628. See fate. 


& whatſoever and whereſoever, to his 
cc wife, her heirs, executors and ad- 
„ miniſtrators' —is a deviſe of his 
land to the wife, in fee. The word 
1 ate < carries every ching; x del 
dle 


agree. 
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Benjamin Bendall, poſſeſſed of a TERM 
'v wang live, 


1 of We 
* Betty, my houſe, &c. during the 


5 may be deviſed for life by a conſtruc- 


Rue Þ Preſgrave deviſed to his ſon 
* Thomas, in fee: But if it ſhould : 
happen that his wife ſhould be enſeint 

with one or more children, at the | 


| ſhould die without iſſue, before 21, 


at the time of the teftator? s drceaſe , be 
- - Enſeint with one or more child or 


before 21; Then to ſeveral nephews. 
| The teſtator had only one child, at 


the ſaid fon Thomas.) He had, after 


_ making his will and before kis death, 
two other ſons born; wiz. the plain- 


the teſtator being for children which 


4 Table if the Prin Matters: 


Sed down by particular expreſſions | 
Pages 2638, 2639. 


for 99 years, if he or his daugh- 
ter Berry or Aer Bendall ſhould 
eviſed as followys 

«« Item, I * to my daughter Mary, 
the deceaſs of my daughter 


life of 7005 Bendall.“ This is a 
deviſe to Betty for life, by implication. | 
A very ſtrong probable implication is 
ſufficient: Ie needs not to be a ne- 
cefſary one. In theſe days, a term 


tion of the intent of the teſtator. 
'260 


time of his' deceaſe ;* and Thomas 
Yuch child or children being then liv- 


ing; Then (after they ſhould attain 


21,) to them, in fee, But if 7ho- 
mas ſhould die without ifſue before 
21; or that the teſtator's wife ſhould, 


children who ſhould die without iſſue, 


the time of making his will, (viz. 


tiffs Euavdrd and John. He died, 

«vithout altering his will; leaving 
theſe three ſons, Thomas died with- 
out iſſue. FEdward and John are in- 
fants wnprovided for, unleſs they take 


by the will. The teſtator's wife was | 
not enſeint at the time of his death, 


'The judges of B. R. certified their 
Opinion, That the proviſion made by 


were to be born after the making of 
his will, he certainly intended to com- 


prehend all the children which ſhould | 


be born of his then wife, (whether 
before or after his deceaſe:) And 
therefore, notwithſtanding the defect 


9 . rx in this will, the chil- 
dren bor# before the teſtator's death are 


Fry included in the proviſion ; ; 


and will be intitled, (from the teſta- 
tor's manifeſt intent,) to take ay 
eſtate in fee, at their reſpeCtive ages 
of twenty-one. Page 2703 to 2708. 
FV. ſupra, 1570 to 1582. | 
Jonathan Rud/aell, ſoon after his mar- 
a riage, made a ſettlement by deed - poll, 
granting an annyity out of his lands, 
to the uſe of his wife for life, and af- 
terwards of all his children by her, 
other than an eldeſt or only ſon, as 
tenants in common. After which ber- 
tlement, and when he had only one 
child (Caſannah,) he made his will, 


whereby he deviſed to his ſaid daugh- 


ter Suſannab, upon ſeveral contin- 
gencies, Some of them depended 
upon his wife's ſurviving him, and 
being left with child. One of them was 
that if his wife ſhould ot be left with 


child at his death, then the whole to his 


ſaid daughter Sg ſannab, at her mother's 
death, if ſhe ſurvives her mother. 
ArTer the making of this will, the 
teſtator had three more children by his 
ſaid wife; wiz. Mary, Jonathan, and 
Benjamin. The court of King's Bench 
certified their opinion,“ That the 
te teſtator having left ſeveral children 
* befides his daughter Sy/annah, the 
* contingency, upon which the real 

* eftate or any part thereof was de- 
* viſed to her, had not happened; 
© and therefore, that the ſaid eſtate 
« deſcended to his ſon Jonathan, as 
* heir at law, ſubje& to the annuity 
« of 50. per annum provided for 
ce the younger children.” 2806 to 
2812. | 


Difſenters, Se⸗ Mecting-bouſe, Mer ho- 
difls, Mandamus, Statutes (1 IW. & 
M. ſt. 1. c. 18-1 


* 1 


Wittribution. See Inteſtale. 


| Diſtringas. 


The iſſues may be /o/d, and the plain- 
tiff 's ces paid to him out of the mo- 
ney, by 10 G. 3. c. * 27 26, 
a 


83 Theſe 
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Theſe cofts are payable immediately, 
and at all events. 
This act extends to all writs of diftrin-- 
Feat; and is not confined to ſuch of 
them only as relate to privilege of 
Parliament. 2727. 


Ejettment, 


N þ HE ſame precifion and exacbneſi 


as in a precipe, is not neceſſary. E- 


ed with more latitude and liberality: 
than formerly; and more general de- 
feriptions ſuffice ; For inſtance Fifty 


acres of furze and heath, fifty acres of | 


moor and marſh, without diſtinguiſfi- 


ing how much of each. 2673. J. | 


ſupra, 144. and alſo 629 to 631, 
The ſheriff is to give z2/2/7on, upon the 
| Flaintiff 's ſhewing, and at the plain- 
tiff 's peril. Ibid. V. ut ſupra. 


 Erroz. 


Bail undertake to pay the debt and coſts 
within four days after afirmance 
in the exchequer-chamber. They 

_ affirm the judgment. But the de- 
fendant below brings a writ of error 
returnable in parliament. Proceed- 
ings ſhall be further ſtayed, on mo- 
tion, till fnal aſſirmance. 2820. See 
Bail, Pradtice, IS 


Eſtate. 


Archdale' Palmer and Jobn Palmer eon- 
vey by deed, to ſeveral uſes ; remain- 
der, to the uſe of the HEIRS MALE 
of the tody of the ſaid Archaale Palmer. 
Archaale afterwards deviſed (being 
then tenant in fee-ſimple) to V. P. 
in tail male, and, for want of ſuch 


iſſue, to the HEIRS MALE of bis own | 


body, He left a grand-daughter by 
his eldeſt ſon ; and (by a ſecond wife) 
a ſon Henry. The queſtion was 


Page 2726, 2727. 


jectments are, of later times, conſider- 


a4 ſtranger. 5 | 
Prima. facie evidence (if believed) 


4 Table of the Principal Matters. 


«« by the deed, to Henry, 2s heir 
*« of the body of Archoale, the . 
c tor”: And. Whether any and 
« aubar efate paſſed to Henry by the 
„ will, as heir male of the boch of 
« Archdale.” Page 2615 to 2628. 
„ PPP 
1ſt. Henry by the deed, took By px. 
SCENT, as heir male of the body of 
. Archaale, the grantor. 2627, 
2d. In caſe a third perſon had been 
the grantor, Henry would have 
taken an eſtate in tail male, 45 
PURCHASE, under the deſcription 
of heir male of the body of Arcb. 
| NS. I RS nu 
 3dly. An eſtate in tail male paſſed 


by his will. 2628. 


Evidence. 


Sherif*s officer defending, under a fers 

Jacias muſt produce a copy of the juug- 

meu; where the action is brought by 
„ | 


| ſtands good l contradicted or re- 
pelled by evidence on the other ſide. 
2688, 2689. . 
Evidence of buying a /rbe/, in the Sg 
of a known common bookſeller and 
publiſher, (eſpecially where it im- 
ports to be printed for him) is ſuff- 
cient prima facie evidence, (if believ- 
ed and not contradicted,) to convict 
him of pabliſbing it. ibid. 


Executoꝛ. 
Judgment againſt him 41 benis propriic— 


is amendable. 2730, 2731. See 


Fieri kacias. 


W H E RE Heriſ or Heri „ offi 


« whether any and aht e/iate paſſed 


cer, juſtify ing under it, muſt pro- 
ducs 


to Henry, as heir male of Archdalr, 


2 
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duce a copy of the judgment. Page 
2633. See Evidence. | 


Fiſhery. 
Fiſheries are of three ſorts ; namely, 
Several, free, common. To conſtitute 


the party claiming it ſhould / far 
have the right of fiſhing independent 
of all others, as that no perſon ſhould 
have a co-extenſive right with him, 


any other perſon has ſuch co-ex. 
tenſive right, there it is only a free 
fiſhery. (But a partial independent 
right in another perſon, or a /imited 
liberty, does zo: derogate from the 
Tight of the general owner, 2817, 
2818. i . 

But the court did not determine the 
queſtion, Whether a perſon can 
„ claim a ſeveral fiſhery, without 
«« being owner of the ſoil,” ibid. 


| 


Heir.— 


N, by deſcent; or in, by purchaſe, 
2785 to 2787. See Admiltance. 


' Highways. 
Of common right, (excluſive of cuſtom, 


pariſh are bound to repair them, If 
a particular di uiſſon of a pariſh (which 
all lies in the ſame county) be in- 
dicted, it will not be ſufficient to 


* ſary: It muſt appear upon the 
face of the indictment, how they 
are bound, and that they hawe re- 
paired. 2700 to 2702. J. ans, 2511, 
— ae EL 


a ſeveral fiſhery, it is requiſite that | 


in the ſabje& claimed: (For, where | 


_ preſcription,” tenure, c.) the whole 


charge only that they owght im- 
ce memorially to repair when neceſ- 


— 


4 Table of the Principal Matters: 


Dusband / 4 Ship. 


IJ. Has not power to in/Jure it, without 


particular directions. Page 2729, 2730. 


Indiffment.— 


Acamsr a particular divifion of 4 
2700 to 2702, See Highways. 


Jnfo:mation in Sature of 4 quo Ware 
72 ranto. 1 * 


A charter conſtitutes a mayor and eleven 


chief burgeſſes; and directs the mode 
of electing a mayor thus. quod ma- 
I jor et undecim capitalium burgen- 
« ſium pro tempore exiſten', vel major 
% pars EoRUM, ſhould meet annually 


continue together quouſque ipſi 
«« vel EORUM major pars ibidem ad- 
ce tunc aſſemblat* eligerent et nomi- 
« naverint unum majorem, de ſemet- 
«« ipſis, pro anno ſequen”.” John 


ing of only four chief burgeſſes, name- 
ly the then mayor and three other 
chief burgeſſes; at which time the 
whole number of ſubſiſting burgeſſes 
was eleven. During the mayoralty 
of John Leigh, jo elected, Grimes was 
choſen a chief burgeſs, <vithout no- 
tice to the electors; none of whom 
refided within the borough, An in- 
formation was brought againſt Leigh, 
for acting as mayor: and judgment 
againſt him. The preſent informa- 


tion was brought againſt Grimes, for 


acting as chief burgeſs: and a ſpecial 

verdict found all the above facts. Re- 

ſolved unanimouſly, 

iſt. It was not neceſſary to ſummos 
Grimes's electors, who did not re- 
fide within the borough. 2601. 

2dly. The wveraid and judgment againſt 


84 | | Grimes 


Pariſh, for not repairing a highway. 


« on St. Matthew's day, c. and 


Leizh was elected mayor, at a meet- 


* 
— ——•1 04 + 


Leigh, the mayor, under whom 


A Table of the Principal Matter. 


Srimes was elected chief burgeſs, 


is admiſſiblt evidence upon this 
information againſt Grimes ; but 
not concluſive. Page 2601. 
3dly. Upon the conſtruction of this 
charter, thus directing the mode 
of electing a mayor, the meeting 
ought to conſiſt of a majority of the 


avhole number of ſubſiſting chief 


- burgeſſes: conſequently, Leigh's 
election at a meeting of a minor 
pars of the eleuen ſubſiſting bur- 
geſſes was not purſuant to the 

directions of the charter. bz. 


: Jnſurance. | 
The Huſband of a ſhip has no authority 


to inſure it; without particular di- 
rections. 2729, 2730. 


Joint Tenants. - 


The pen of one joint-tenant is the | 


poſſeſſion of the other, ſo far as to 
prevent the ffatute of limitations: 
Which can not run againſt a man, 
but where he is actually ſeiſed or ouſt- 
ed. One tenant in common can not 
diſſeiſe another by bare perception of 
profits only: It muſt be done by a#ual 
diſſeiſin. Perception of profits does 
not amount to an expuliion. 2604 
bo 2608, | 


Judgment 
Entered up by an attorney's clerk, who 


uſed the name of a regular attorney 
but without bis knowledge or conſent; 
was ſet aſide. 2660. 
Againſt an executor, de bonis propriis, is 
amendable. 2730, 2731. | 
See Amenament. 


King's Counſel, Sc. 


Mes:. Grifyth Price, Perryn and 
Skinner, made King's counſel; Mr, 


ö 


p 


Wedderburnt ſolicitor general; 
Mares, a judge of C. B.; Mr. De 
Grey, Ld. Ch. J. C. B. (vice Sir J. 
E. Wilmot, who reſigned ;) and Mr. 
Bathurſt, lord chancellor, and a peer. 
Page 26946 o» : 


— — + 


— — 


} . 


Landlozd. See Renr, Tenant, Status; 


Dove the yearly value is payable 


notice in writing given for delivering 
poſſeſſion, purſuant to 4 G. 2. c. 29. 
J. 1. 2698. V. ſupra, 1607 to 16cg, 
it, A receiver is an agent, Ilia. 
ad. Such notice is a demand. Ibid. 

See Rent, | 5 
3dly. This is a remedial law. IB74d. 


| Latitat.— 


Muſt bear Tefe within term : but it 
may be averred as a fact, That it 
« was proſecuted in vacation time. 


2588. Fide Pliading. 


Letters. 
Refolved in B. R. That if the perſons 


to whom letters are addreſſed, reſide 
ewithin the eſtabliſhed limits of the 
poſt town, the poſt-maſters are obliged 


of abode. 2712 to 2716. 


Vide ſupra; 
2149 to 2153. 5 


Upon an information for printing and 
publiſhing a ſeditious libel, the jury 
found the defendant guilty of the 
printing and publiſhing ONLY. A ve- 
nire facias de nove; was ordered. 
2661. SITE. 
x1it. There may be caſes where the 
fact proved as a publication may be 


juſtified or excuſed. 2676 
| 2aly. 


Thurlw, attorney general; 175 


by the holder over, after demand and 


to deliver their letters at their places 


71 3 7 8 = 
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edly. The jury are to conſider, 
* whether all the innuendos, and all 
t the applications to matter and 
e perſons made by the information, 
«« were, in their judgment, the true 
© Mzganinc of the paper.” Is 
they think otherwiſe, they ought 
to acquit the defendant; But if 
their judgment agrees with the 
information, and they believe the 
evidence as to the publication, they 
"> dught to find him guilty, Page 2666, 
adly. It is not their province, to 
find, Whether the paper is a 
«« /;bel ; or whether it is a libel to 
© ſach a degree as to deſerve toe 
& epithets given to it by the in- 
© formation; or to require prof 
* of the expreſs intent of the de- 
c fendant in printing and publiſh- 
vc ing, and of its being malicious to 
* ſuch a degree as to deſerve the 
ve epithets given to it by the in- 
0 formation.“ F#b:d. | 
Athly. Whether the paper, meaning 
as alled ed by the information, be, 
in law, „ a /ibel,” is a queſtion of 
| law, upon the face of the record, 
ibid. . 
zthly. All the epithets in the infor 
mation are formal inferences of laws 
from the printing and publiſhing. 


iid. 6 


Gthly. No proof of expre/s malice was 
ever required. ibid. | 

»thly. The verdict ſhould find only 
what the lago infers from the fact, 
ibid. And therefore, after con- 


viction, the defendant may, by affi- 


davit, lefſen the degree of his guilt. | 


ibid. 
Sthly. Where an act in itſelf indif.. 
ferent, by being done with a crimi- 
nal intent, becomes criminal, the in- 
rent muſt be proved and found : but 
where the act is in itſelf unlawful 
the proof of juſtification or excuſe, 
lies on the defendant ; and, in fail. 


ure thereof, the law implics a cri- | 


minal intent; 2667. 
9thly. Where there is a doubt, upon 
/ the judge's report, as to what paſ- 

ſed at the time of bringing in the 

verdict there the afrdewits of 


Juror: or bj-ftanders may be re- 


Vor. Ys ; 


| ceived, upon a motion for a new 
trial, or to rectify a miſtake in the 
minutes: but an affidavit of a ju- 
ror can never be read, as to what he 
then thought or intended. P. 2667. 


_ clerks ought to be ſit right + b 
the verdict. 7bid. 


Dees of a known common book. 
ſeller and publiſher, (eſpecially if 
it profeſſes to be be printed for 
him, ) is ſufficient prima facie evi. 
dence to convict him of its being 
publiſhed by bim; and (if believ- 
ed) ſtands good, till contradicted 
or repelled. 2687 to 2690. See 
Evidence. | 


Limitation— 


Of ejectments.— The ſtatute of limĩta- 
tions never runs againſt a man, but 
where he is acfually ouſted or difſeiſzd. 

The poſſeſſion of one joint-tenant or 
tenant in common 18 the poſſeſſion of the 
other, ſo far as to prevent the ſtatute 
of limitations. 2604, 2605. | 

Of eftates—** To the uſe of the heirs of 

V. C. on the body of S. lawfully be. 

gotten, or to be begotten; the MALER 

to be preferred before the FEMALE, and 
the elder before the younger;”” is an 

eſtate in tail male. 2611. 

Of Actions. A petitioning creditor's debt 

was above fix years ſtanding. 2630. 
See 8 25 


1 8 * 88 —— 


Mandamus— 


a London licentiate into their fel. 


lowſhip. 2740 to 2761, See PH. 

fictamge F 
MWanſlaughter. 

Special verdi& on John T; ay/or, for the 


death of James Smith, 2794, 2795. 
8 If 


iothly.. The technical omiſſion of the 


the word ** only” muſt and in a 


Publication of it buying it in the 


i O the college of phyficians, to admit 


„ — 


3 . 
— 


* 


is a good 


bar to an appeal. Page 


" —— — 


Naturaltzed Fozeigner— = 


8 not eligible to the office of con- 
fable. 2788 to 2790, © 


Refuſed to be /t aide, and leave to re- 
ly de novo. The plaintiff's former 
replication was, That the cauſe of 
ation aroſe within fix years: which 
he could not prove. He wanted now 
to reply, „That the writ of latitat 
Med within the fix years.” 2692, 
2693. | 


5 Notice— 
Of 72 to accept a bill of exchange. 
2672. See Bill of Exchange. . 


a. 


— 


Dzders. 


| Ax order of ſeſſions quaſhing a poor- 
rate, was itſelf quaſhed, becauſe it 
quaſhed the rate on for not aſſeſſing 
manufacturers and traders for their 
fack in trade, but did not proceed to 
relieve the perſons ſuppoſed to be in- | 
Jured, or to charge the perſons omitt- | 
ed; and alſo becauſe it propoſed a 
general gueſtion to the court, without 
ſtating particular facts. 2637. Lide 
Poor-Tax, Rates. | ? 


Pariſh-Officers— 


V y Hether they are obliged: to re- 
Ilieve poor who refuſg to go into the 


: " 90 -4 1 R 7 
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| Tf the defendant has bad bis clergy, it | | 


Payment of Money into Court, (See 
| Practice.) 
ö Is 26 Adeliger of being liable t 
the action. 2640. 
Phyſtciaus. 


In abatement—By one of ſeveral partutrs 


Action 2 againſt one alont whe 
there are ſeveral. Page 2613. See 
Action, Pleading., © | 


L 


A London licentiate, who has accepted 3 
licence under the by-law. of 4th Apri 
1737, ought not afterwards to deſert; 
that claim, and treat the by-/aw as 
null and void; and yet, upon the 
foundation of that very ſame 5) - lac 
ſet up a claim to be admitted: 
fellow,“ under the charter. 2759 td 
2761. | EY 
But it was not directly determined 
„Whether ſuch licentiates have, i 

« general, a right to demand admi 

te ſion into the college, or not.“ ibis 


Pilots. 


The fellowſhip of pilots of the Trinity 
houſe of Dover, Deal, and the iile o 
Thanet, have the /o/e piloting anc 
load-manage of all ſhips and veſſels 
from thoſe places, up the Thames and 
Medauay and by 3 Geo. 1. c. 13 
every perſon, even the maſter of the 
ſhip or veſſel himſelf, who takes upol 
himſelf to do fo, before being fir 
examined, approved, and admitted inte 
that ſociety, incurs the penalties o 
that act of parliament, 2602 t. 
2604. 


Plea— 


ſued alone, without joining the reſt 


* Wirihoue, 2679. 


2613 to 2615. See Action, Plpading 


* 
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| leading. = 

It may be alledged as a fact, That 
a latitat was proſecuted in wacation- 

time: but if it bears tee out of term, 
it is void. Page 2589. V. ſubra, under 
p: 950 to 969. 

Action brought againſl one partner alone, 
upon a partner ſbip account.— It can not 
be given in evidence, that there 
are ſeveral partners:“ It muſt be 
_ pleaded in abatement. The omitting 
to plead it in abatement is a waver of 

- the objection. 2612 to 2614. 
On a joint bond, and action brought 
\againlt one obliger alone, it may be 
moved in arreſt of judgment, it 
appears upon the face of the declara- 
tion: otherwiſe it muſt be averred. 
ibid. 

T he court refuſed to ſet aſide a non- 
ſuit, and give leave to reply de novo, 
where it put the iſſue upon quite an- 
other foot, which the plaintiff had 
before n 2692, 2693. 

; | 


Policy of And, 


The inſured ought to know whether his | 
ſhip was /ea-worthy, when the /et out 
upon her voyage : but he can not be 
expected to know her condition, after 
ſhe has been long out. 2804. 


Pooz— 
Whether pariſh-officers are obliged to 


relieve ſuch as refuſe to go into the | 


| work-houſe. 2679. 


baren, See Orders, Statutes (43 El. 
"© Se '7Þ be} 


ce Whether a tradeſman is cm fs 
his ſtock in trade? -was not now de- 
| termined ; but it ſeems not. 2636, 


2637. v. ſupra. 2291. 


Poſtmaſter. See Letters. 
4 1-4 


_ 


| 


Pꝛactice. See Proceſs, Proceedings, De- 
| claration, Pleading, Repleader. 


Where a matter muſt be pleaded i in abate- 
ment, but can not be given in evidence; 


of judgment. Page 2611 to 2615. 86 
Action, Bond, Partners. | _ 

Payment of monty into court is an ac- 
knowledgment of being liable to the 
action 2640. 

The Form aud method of proceeding upon 
an appeal of death. 2643 to 2657. 
A judgment ſigned by an attorney's 
clerk who uſed the name of a regu- - 
lar attorney, but without his know- 
ledge or conſent was ſet aſide, 2660. 

An attachment for non-payment of cofts 
may be moved for, on the laſt day | 
of a term. 2686. 

If proceedings againſt bail are ſtayed, 
upon their undertaking te pay the 
debt and coſts, within 4 days after 
the affirmance of a 1 -1t 
means the aal affirmance of it. See 
Bail, Error. 

_ of Conuſance. See Conuſance. 


Piivilege— 
Of cata; 2726, 2727. See Dif- 


tringas, and Statutes, 10 G. Zo Co 
50. 


Purſer / 4 Man of War— 


Whether ſaleable, or ate 
FOI 


2700. See 


Quo cularranto. See 7 formation in 
Nature of 4 Quo Warrants. 


Bates. 


5 TOCK in walk, ce Whether rate- 
able to the Poor. or not,” was not 
determined, 


determined, becauſe the ſeſſions pro- 0 
poſed a general queſtion to the 
court, without ſtating a particular 
caſe, &c.) But the court inclined | 
tat it is not. Page 2637. See Or- 
„„ | 2 


Wemanet : 
The general rule, “that if a. cauſe 


« goes off as à remanet, the cofs 
«© ſhall attend the final trial,” is now 
extended (both by B. R. and C. B.) 
to other ſimilar caſes. 2694. 


Kent 


Double the yearly value on holding 
over, after demand made and notice in 
writing given for delivering the poſ- 
ſeſſion, by the landlord c. or his 
agent or agents thereunto lawfully 
authoriſed ; purſuant to 4 G. 2. c. 
28. F1. 2698. 5 


uſt. A receiver appointed by chan- x Ann. flat. 2. c. 22. f 2. The duty is 


cery is ſuch an agent laæufully au- 
thoriſed to give ſuch notice. 
ibid. | 
 2dly. Such motice is a demand: 
There is no occaſion to make a 


diſtin aemand, over and above 


the notice in writing. 101d. 
gdly. This is a remtdial law. 
ibid. E 


_ Beſcue. 


A reſcue is no excuſe for a gaol-keeper, 

bringing up a priſoner by habeas cor- 

pus, and charged with a wilful and 
voluntary eſcape. 2814. 


Reſidence— 
At, in and upon a parſonage or digni- 


ty. 2722 to 2725, See Statute 
(21 H. 8. c. 13. § 26.) | 


1 Table of the Principal Matters . 
Security for Cofts. See Coſts, Prace | 


| Sheriffs and #heir Waſlilfs 
Tusr1rring under a feri facias 
— Where they muſt produce a copy of 


the judgment, Page 2633. See Zi- 
| dence. | | 


Piloting ſhips or veſſels from Dover, 
Deal, and the I/ of Thanet, up the 
Thames and Medway. 


Inſuring it. 2729, 2730. See Hue 


2 


| a ya And the penalty is 


| 3 G. 1. c. 13. 2604. See Pilots. 
21 F. 1. c. 16. 3. 


13 


1 Ann. flat. 2. c. 22. \ 2. 


Noade. See Highways, 


** 


ice. 


Ship. See Policy, Inſurance. 


260 » 260 * 
See Pilots. ä 55 g 5 


band. 


payable, upon a letter of attorney 
made in England, to collect debts in 


incurred by tra/ing names and date, 
without re-flamping. 2673 to 2677. 


Statutes. 


Of limitations 
The peritioning creditor's debt, above 
fix years ſtanding. 2630, See Ban- 
rupt. | | 

„14 C. 2. c. 11.4 6. Perſons for- 
cibly hindering, reſiſting, affronting, 
abuſing, beating, or wounding cu/fom- 
houſe officers in the execution of their 
office, ſhall be committed to priſon, 
there to REMAIN till the next quarter- 
ſ/effiens—T hey are not bailable, as of 
right. 2642. | 
Letter of 
attorney made in England, to collect 
debts in Newfoundland, eraſed in 
names and date; and Loth altered, 
without re-ſtampipg. 2676, 2677. 


See Stamps. | 
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18. 2. e. 28. 8 1. concerning double | 
rent. Page 2698. See Landlord, 
Tenant, Rent. | 

81 H. 8. c. 13.4 26. enacts, that every 
ſpiritual perſon promoted to a dignity 
or benefice with a parſonage or vi- 
carage, ſhall be perſonally reſident in 
at and upon his dignity or benefice 
er one of them: And if he abſents 
bimſelf wilfully, one month together, 
or two months in all, in any one 
year, he ſhall forfeit 10/; half, to 
the king; half, to the proſecutor, 
Reſolved | 

3ſt. If there be a parſonage he 


muſt reſide iz it : His refiding - 


in any other houſe, though it 
be in the pariſh, is not ſuffi. 
cient. ' 2724, 2725. 
gdly. If there be no parſonage- 
houſe, he muſt reſide ſomewhere 
within the pariſh. ibid. | 
gdly. There being no houſe be- 
longing to the dignity is no ex- 
cuſe for not reſiding in the houſe 
belonging to the parſonage, 
ibid. | 
o G. 3. c. 50. For the further 
* preventing delays of juſtice, by 


cc reaſon of privilege of parliament.” | 


2725, 2726, See Diſtringas, 


g Edw. 1. (Weftm. 1.) c. 4. diſcuſſed | 


and interpreted. 
See Wreck, | 
10 Ann. Co MH. % 16. 
See Churches (New.) p 
Ws 2787 to 2790. See 
12, 13 . z. c. 2. 1 Natu- 
I G. 1. c. 4 ralized foreigner. 


2732 to 2739. 
2762 to 2764. 


Surrender— 
Of a copyhold, or cuſtomary tenancy, 
does not make a complete title till ad- 
miſſon: But after admiſſion, it ſhall 
operate from the date of the ſurren- 
der. 
Fance. 


RTE 
Er A 23 & 


Tail. 
WI E RE a perſon may take as 


— 


2785 to 2787, See Aduit- 


| Term. 
A term may (in theſe days) be devifed 


tent of the teſtator. Page 260g. v. 
ſupra, 285, 286, VDV. Dewiſe. To 

Trover— 

_ ſeizing and carrying to the king's 

warehouſe, goods not ſeizable. 2659. 


| Will zot lie againſt a wwharfinger, nor 


againſt a common carrier, for goods 
Holen or loſt It muſt be an action 
ypon the caſe, 2826, 2827. a 
In order to maintain rover, there mult 
be an 1NJuR1OUs conver/ion. ibid. 


[ Ve EENY 


* — — 


 Uerdigq— 


| Urox an information for printing 
and publiſhing a /zte/, found the de- 
fendant guilty of the prinzing and pub- 
liſhing onLY. Two croſs motions 
were made: One to ſtay entering 
% up the judgment ;” the other, 
«© That the verdi& might be entered 


ce the finding.” Many points were 
* reſolved: (Which ſee abridged 


2670, 


Wager. 


M R. Codrington and Mr. Pigot, two 
heirs apparent, being at New Mar- 
het, agreed to run their fathers, each 
againſt the other's life. The chan= 
ces were to be computed by lord O 
fory, according to their ages. Mr. 
Codrington's father was a little turned 
of fifty: Mr. Piget's, upwards of 
ſeventy. Lord March afterwards 

agreed to ſtand in Mr. Codrington's 


heir MALE of the body, without being 
beir general, 2628, See Eſtate. 


place. Reciprocal notes were 9 
5 ut 


for life, by a conſtruction of the in- 


Lies againſt a cuſtom-houſe officer for 


* according to the legal import of 


under article Libel,” 2664 to 


— — — — — — * 
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but not worded alike. Mr. Pigot's 
runs thus—* I promiſe to pay to 
the Earl of March, 500 guineas, 
em father Digs before Sir Wil. 
% liam Codrington. 
March's run thus—** I promiſe to 
t pay to Mr. Piget, 1600 guineas, 
in caſe Sir William Codrington does 
* not ſurvive Mr, Pigot's father.“ 
Theſe notes were given at Newmar- 
ket, after dinner. No mention was 
at all made, at the time of the tranſ- 
action, about their fathers being then 
dead or alive. But, in fact, Mr. 
Pigos's father was then dead: He died 
at two o'clock in the morning of that 


fame day, in Shropſhire, 150 miles | 


from London. This fact was totally 
anknown to the parties at Newmarket ; 
Nor was there any reaſon to ſuſpect 
that Mr. Pigot's father was then 


dead. At the trial, no objection was 


made againſt going into parol evi- 


dence. Lord Mansfield, who tried | 


the cauſe, left the matter to the jury. 
They found for the plaintiff, with 
525 J. damages. A new trial was 
moved for. The objection was, that 


the contract was void: It was with- 


| out confideration. It was a contract in 
Futuro, The defendant could not 


poſſibly vin: Therefore he ought |. 
not to loſe. But the court thought the | 


- Jury to be the proper judges of the 
intention of the wager ; and refuſed 
o grant a new trial. Page 2805. 


dctharfinger 


5 Not diſtinguiſhable from a common car- 


rier, as to goods delivered. 2826, 
2827. See Trover. 


Witneſſes. 


A perſon liable to be contributory to 


the defendant for the damages reco- 


The earl of | 


vered is incompetent to be a witneſy 
for him. Page 2729, 2730. 


Moꝛds 
a ö * 


FE Mr. Purdy gau 2001. for his WRT 
„rant to be punſer of the Magna- 
«© nime (a man of war.)? | 
aſt. If given 70 the commiſſoners 
| the admiralty, it would be cri- 
| minal in both giver and taker. 
2699, 2700. | 
2d. Judgment was arreſted, be- 
cauſe this charge did not import 
any crime or defamation, as it 
did not ſpecify to whom the mo- 
ney was given. it. 


Wreck. 


There 3s no ground for the diſtinction, 
that the goods are forfeited, becauſe 
no /ive animal eſcaped. Though 
this is ane medium ot, proof of owner- 

| ſhip, yet other proof may be brought; 
particularly the azarks upon the 

oods : Provided it it be within a 
imited time. 2738. | | 

The ſtatute of V. 1. (3 E. 3.) e. 4. 
was declaratory of the common law. 
ibid. 7 - 

The above ſtatute fully diſcuſſed and ing 

terpreted. 2735 t0 2739. | 


Writ. 


A writ may be fro/ecuted in Vacation= 
time, and alledged to beſo; though 
all writs muſt bear teſe within term. 


2588. 
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5 1 HE intended Purpoſe of this Table is to point out the ſeveral Books of 
Reports, which contain the Determinations of the Courts of Law and 

Equity, during any particular Period or Year from the Reign of Edzward 1. to 

the 30 Ges. 3. 1790. The Utility of this Table is obvious to thoſe who have 
Occaſion to reſort to thoſe Books, either in the uſual Courſe of Study or for 
Information in Practice, as it affords a ready Reference to ſuch of thoſe Sources 
of Authority as are peculiar to each Year, within the Period abovementioned, . 
| and of courſe exhibits an accurate View of all the contemporary Reports, under 
4 the Date of the Year, the Year of the reſpective Reign, and of the Chancellor, 


» 


|  _ Chief Juſtices and Chief Baron who preſided at any given Time. 


This Table (which is conſtructed on the Plan of Dr. Priefiley's Chart of 
Biography) is diyided horizontally into four Columns, each deſcribing in Length 
the Space of 100 Years, except the uppermoſt, which includes 200, beginning 
with the Year 1301, and the lowermoſt which contains only go, ending with the 
preſent Year 1790. Pr N (© 7 aq „ 


Fach Column is divided perpendicularly into 100 Parts, each repreſenting 
the . of one Year, except the uppermoſt, in which every Diviſion contains 
two Years, 5 | | | ia $4 


Immediately over each Column is placed a Scale, divided into Years, anſwer. 
ing to the Diviſions of the Column, on which are ſet down the Years of the 
refpective Reign oppoſite to the Date of the Year; and betwixt both, correſpon- 
dent to the Time of their Promotion, the Names of the Chief Juſtices of the 
King's Bench and Common Pleas, and Chief Barons and from 1601, thoſe of 

the ſeveral Chancellors and Lords Keepers are added, diſtinguiſhing likewiſe 
when the Great Seal was put in Commiſſion. | 


The Table being thus divided, the Period peculiar to each Repofter, or 
during which the Determinations of either of the Courts are found in any parti- | 
cular Book of Reports, is ſhewn by a Line drawn within the Column, correſ« 
ponding to the ſeveral Diviſions of it ; on which Line are expreſſed the Author's 
— and by the Initial Letters, the Court whoſe Determinations are therein 
extant; and where there occurs within ſuch Period, a Chaſm or Vacancy of 
| ſeveral Years, the Interruption is denoted by a Dot placed in the Middle of each . 
Space anſwering to thoſe Years; and where again there are but a few Caſes 
within a conſiderable Number of Years (and thoſe Years not particularly men- 
tioned in the Book,) ſuch Peculiarity is pointed out by two Dots within each 


Space correſpondent to that Period. 


The Equity Reports are arranged towards the Bottom of each Column, pre- 
ſenting, at one View, a Series of the Decrees of the Court of Chancery and of 
ſuch of the Judgments in Parliament as have been Reported. | KN 


To facilitate the Uſe of this Table by making the ſeveral Parts of it more 
readily diſtinguiſhable on immediate Inſpection, each Reign is differently co- 
loured. : : A 7 f . 


The Deſign of the whole and the Conſtruction of the ſeveral Parts of this 
Ix pEx being thus explained, it is thought unneceſſary to add any thing con- 
cerning the few common Abbreviations therein uſed, 5 


Nevember 2g, 1790. 


